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THE FEDERATION OF THE WEST INDIES 
C. B. Bourne* 


N January 3, 1958 the Federation of The West Indies came into 

existence. It brought together within a single legal framework ten 
British island colonies’ in the Caribbean and left the door open for admission 
to it of other territories, especially the mainland colonies of British Guiana 
and British Honduras, at a later date.” These ten islands are widely scattered 
over an area of about 8,005 square miles, a distance of 1,100 miles separat- 
ing some of them. They have a population of slightly more than three 
million. Jamaica amounts to half of the Federation in area and in popula- 
tion. 

In establishing this new Federation, the constitutional techniques used to 
federate the Australian colonies were the ones chosen. That is to say, the 
existing constitutions of the component units of the Federation were not 
swept away and replaced by a new constitutional enactment providing 
for both central and unit governments, as was done in Canada by the 
British North America Act, 1867. Rather, the constitutions of the island 
territories have been retained. They survive, having an origin and exist- 
ence independent of those of the Federation, and being modified only 
where they are inconsistent with the provisions of the federal Constitution. 


Federation has been fastened on the various existing structures of govern- 
ment in the territorial units. In order, therefore, to understand the system 
of government under which the peoples of the West Indies live, one must 
consider both the constitutions of the island units (now called territories) 
and the Constitution of the Federation. 


II 


The histories of the islands in the Federation vary in detail. Some were 
settled colonies; others were conquered colonies; some were lost in war and 
later recaptured as European states fought bitterly over them during the seven- 
teenth and eighteenth centuries, some islands changing hands several times. 
But their constitutional histories under British rule follow a similar pattern. 


*Professor in the Faculty of Law, University of British Columbia. 

1The colonies of Antigua, Barbados, Dominica, Grenada, Jamaica, Montserrat, Saint 
Christopher-Nevis-Anguilla, Saint Lucia, Saint Vincent, and Trinidad and Tobago. 

2See the British Caribbean Federation Act, 1956, 4 & 5 Eliz. II, c. 63, s. 1(2) (U.K.), 
and art. 117 of the Constitution of The West Indies (Annex to the West Indies 
(Federation) Order in Council, 1957, S.I. 1957 No. 1364). It had been hoped that 
British Guiana and British Honduras would join the Federation, but they have refused 
to do so at present except to take part in the judicial side of it. Both of these colonies 
are on the mainland and are inclined to believe that their destinies lie elsewhere than in 
federation with poor, over-populated islands. 
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All the Caribbean colonies acquired by Great Britain either by settlement or 
by conquest during the seventeenth and eighteenth centuries were given repre- 
sentative government, that is to say, a constitution composed of a House 
of Assembly elected by the freeholders (usually a mere handful of persons 
of European extraction), a Legislative Council appointed by a Governor, 
and a Governor appointed by the British government.® 

This form of government suffered from serious defects. Representation 
was based on a restricted franchise, so that the bulk of the population had 
no voice in government; and, while responsibility for government lay 
with the Governor who was the head of the executive branch of govern- 
ment and had a veto power over legislation passed by the legislature, legis- 
lative power and the control of the purse lay with the House of Assembly.‘ 
Effective government under such a system of separation of powers was often 
impossible. Nevertheless, the system survived in these islands until the second 
half of the nineteenth century, when the economic distress and the disorders 
which followed the abolition of slavery and the abandonment of preferen- 
tial treatment for West Indian sugar by the United Kingdom caused its 
destruction. By 1865 Jamaica had a new Constitution which established 
Crown colony government, that is, one with all governmental power vested 
solely in the Governor and a Legislative Council under his control.’ And 
one by one, with the exception of Barbados, the old colonies soon lost their 
representative form of government and became Crown colonies. 

Crown colony government was first introduced into the British Caribbean 
about 1800. By that time the British government had long since grown tired 
of the intransigence of the colonial representative assemblies and of their 
obstruction of government. And so, when Trinidad and St. Lucia were 
conquered and passed finally under the jurisdiction of Great Britain, they 
were not given the traditional constitutions of representative government but 
were made Crown colonies. These two islands were the first to be denied 
representative government. As the century progressed, other islands had their 
representative government taken away from them. Thus it was that, by 


8See Campbell v. Hall, (1774) 1 Cowp. 204, in which Lord Mansfield defined the 
Crown’s jurisdiction over settled colonies and over conquered colonies. 

4The West Indian Houses of Assembly were powerful bodies made up of and repre- 
senting a small class of landowners whose way of life in a society composed largely of 
African slaves encouraged imperious attitudes. They quickly became impatient with 
attempts by the Governor or by the Colonial Office to control local affairs and did not 
hesitate to voice displeasure even with Imperial policy. An interesting example of this 
is found as early as 1651. By ordinance of 1650 the Commonwealth had prohibited 
all trade with royalist colonies and forbade foreign ships to engage in unlicensed trade 
with any colony. The preamble to this ordinance had declared that all plantations 
“are or ought to be subordinate to and dependent upon England and .. . subject to 
such laws, orders and regulations as are or shall be made by the Parliament of England.” 
As Professor W. L. Burn wrote in The British West Indies (London, 1951), p. 26, 
“The Barbadian retort . . . [was] that the colonists did not consider themselves bound 
by the legislation of a parliament in which they were not represented. . . .” This battle- 
cry was premature here but it was to be borrowed and made famous more than a century 
later in the American colonies. 

5See J. H. Parry and P. M. Sherlock, A Short History of The West Indies (New York, 
1956), pp. 212 ff. 
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the last quarter of the nineteenth century, the general pattern of colonial 
government in the British West Indies was, with but the one exception 
of Barbados, the same for the old and the new colonies. 

Now, Crown colony government is authoritarian, at best paternalistic. It 
was, therefore, quite out of harmony with the strong democratic and 
nationalistic trend of the previous hundred years; and it too was doomed 
to perish. No sooner had the old constitutions given way to Crown colony 
government than a slow move back to representative forms of government 
began. In Jamaica, for example, by a constitutional change of 1884 the 
elective principle was reintroduced, provision being made for the election 
of half of the members of the Legislative Council on a restricted franchise. 
This was not a step back to the old representative form of government; it 
was rather the beginning of a move toward the goal of responsible parlia- 
mentary government based on a wide franchise and thus having its roots 
spread wide in the community. However, it was not until the 1940’s that 
progress toward this goal became swift. Between 1944 and 1952 adult 
suffrage was introduced for the first time into all of the islands that now 
comprise the Federation, a large majority of the people there not having 
had a vote before that time.* Jamaica led the march toward self-govern- 
ment. In 1944, she was granted a new Constitution with a House of 
Representatives elected on the basis of full adult suffrage. Experiments 
with responsible government were made; and, by amendments to the 
Jamaican Constitution in 1953, the office of Chief Minister was created 
and provision was made for five other ministers in charge of government 
departments. These ministers were chosen from elected members of the 
House of Representatives by the party with a majority in the House and 
were responsible to the House. These six ministers also comprised a 
majority in the Executive Council, the policy-making organ of government. 
With the exception of foreign affairs and defence, the courts, the civil 
service, and the police, all matters of government were in effect under their 
control. In July, 1959, a new Constitution that conferred full internal 
self-government, within the framework of the Federation of The West 
Indies, was brought into force in Jamaica. 

This 1959 Constitution is the most advanced in the Territories of the 
Federation and, generally speaking, marks the achievement of as full a 
measure of self-government as is consistent with the status of a unit within 
a federal scheme of government. For practical purposes, Jamaica today 
has the sort of independence and control over its own internal affairs that 
a province of Canada has. And the same is virtually true of Barbados and 
of Trinidad, the two larger remaining territories of the Federation. The 
Governor in these islands occupies for most purposes a position analogous 
to that of a constitutional monarch; he is subject to the same conventions 
that bind Her Majesty. Similar progress has not been made in the smaller 


SIbid., pp. 284-5. 
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territories, but in all of them constitutional advance in the Jamaican pattern 
continues to take place, and they have a form of representative and respon- 
sible ministerial government. It is expected that before long the present 
unequal constitutional development of the islands will be a thing of the 
past and that they will all have constitutions like the present Jamaican one. 


Ill 


Because the Jamaican Constitution of 1959 is the pattern for development 
in the constitutionally less advanced territories and is also the high-water 
mark of independence achieved by any of the British Caribbean islands 
since they fell under European rule, its main features should be noticed. 

The functions of Her Majesty are performed for her in Jamaica by a 
Governor whom she appoints on the advice of the United Kingdom govern- 
ment. The pomp and ceremony of imperial times still surround the office 
of Governor, but few real powers remain in his hands. Some matters are 
expressly reserved for decision at his discretion, but his remaining functions 
are executed by him on the instruction of the Cabinet, or of a minister, 
or of a commission, or of an individual, as the Constitution may provide.” 

The powers that the Governor may exercise “at his discretion,” as the 
Constitution puts it, are of considerable significance. They are mostly as 
follows: he exercises the prerogative of pardon;* he appoints eighteen mem- 
bers of the Legislative Council? (the other two or three members are 
appointed on the instruction of the Premier) ; he may dissolve the legislature 
at any time and must do so after five years from the date when the House 
of Representatives first meets after any general election, if it has not been 
dissolved sooner;® he appoints as Premier the member of the House of 
Representatives who, he thinks, can command the support of a majority of 
the House," but, if the House by a majority vote resolves that the appoint- 
ment of the Premier ought to be revoked, then he must either dismiss him or 
dissolve the legislature ;'* he may call a meeting of the Cabinet and preside 
over it'® (this is an extraordinary power, for he is not a member of the 
Cabinet) ; he appoints the Attorney-General ;"* he appoints the members of 
the Judicial Service Commission, of the Public Service Commission, and 
of the Police Service Commission ;® and he must reserve for the signification 
of Her Majesty’s pleasure any bills that he thinks would violate any inter- 
national obligation of Her Majesty or be likely to prejudice the royal 
prerogative or that might contravene the provisions of the Constitution."® 


7The Jamaica (Constitution) Order in Council, 1959, S.1. 1959 No. 862, s. 9. 
SIbid., s. 12. 
9Tbid., s. 15(3). 


10Jbid., s. 42(2) and (3). 
11] bid., s. 48(1). 

127bid., s. 49(2). 

13] bid., s. 54. 

147 bid., s. 61. 


s 
15] bid., s. 68(2), s. 75/2), and s. 83(2). 
16Jbid.. s 
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This is an impressive list of discretionary powers. While they do not extend 
to the everyday affairs of government, they touch fundamental points in 
a scheme of government based on the British system. For example, the power 
of pardon, the appointment of members of the Legislative Council, the 
choice of the Premier, the dissolution of the legislature, all fall within the 
traditional role of the English Crown. The idea in the Jamaican Constitution 
seems to be that in these matters the Governor shall play the role that Her 
Majesty plays in the United Kingdom. For, although these powers are 
stated to be exercisable at the Governor’s discretion, section 9(6) of the 
Jamaica (Constitution) Order in Council, 1959, qualifies this. It provides 
that “subject to any instructions which Her Majesty may from time to time 
see fit to give him, the Governor shall, in the exercise of any function 
conferred on him by this Order which is expressed (in whatever terms) 
to be exercisable by him in his discretion, act, so far as may be, in accord- 
ance with any constitutional conventions applicable to the exercise of any 
similar function by Her Majesty in the United Kingdom. . . .” Some of 
these discretionary powers of the Governor, therefore, are not arbitrary; their 
exercise is guided by United Kingdom constitutional convention, and so in 
practice only very extraordinary circumstances would lead the Governor 
to act contrary to the advice of the Cabinet. 

The scope of the qualification imposed by section 9(6) on the Governor’s 
discretionary powers is not clear. Does it affect all discretionary powers? The 
section refers only to “the exercise of any similar function by Her Majesty 
in the United Kingdom.” If the Governor is, therefore, exercising a func- 
tion that is not similar to anything done by Her Majesty, his discretion is 
not limited by constitutional convention. But are there any of his functions 
that are not so similar? For example, does convention bind the exercise of 
his discretion to appoint the Attorney-General and also the members of the 
Judicial Service Commission, the Public Service Commission, and the 
Police Service Commission? No doubt, in the exercise of such powers the 
Governor will consult the Jamaican government and will almost invariably 
do as it wishes; but what convention is there that would apply to limit his 
discretion, under the Constitution, to ignore the wish of the government 
and do as he pleases? It is submitted that under the 1959 Constitution the 
Governor has a wider jurisdiction than that of Her Majesty. For most 
purposes, he is a constitutional monarch; but in a few special areas he has 
an independent power unfettered by law and subject only to his Instructions 
from the United Kingdom government. This interpretation seems plausible. 
It is supported, first of all, by the apparent wish of the framers of the 
Jamaican Constitution to put certain sensitive areas of government (the 
judiciary, the civil service, the police, the administration of the criminal 
law) beyond political intrigue. They hoped to achieve this by giving the 
Governor rather than the Cabinet the ultimate power in these matters. And, 
secondly, the words “‘at his discretion” would hardly have been necessary, 
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and in fact would be misleading as well perhaps as meaningless, if the 
intention were to confer on the Governor only the powers of a constitutional 
monarch in the British tradition. It certainly would not have been necessary 
to spell out in so many places elsewhere throughout the Constitution that 
this power or that power could be exercised only on the recommendation 
or the advice of the Premier or of the Cabinet if the intention were that 
the Governor should always act on that advice except in those rare cases 
when, in a similar situation in the United Kingdom, Her Majesty could 
ignore the advice of the Prime Minister or of the government. 

This survey of the position of the Governor of Jamaica under the 1959 
Constitution leads one to conclude that there is still in law a slight fetter 
on the self-government of Jamaica. The Governor, appointed by an outside 
agency over which the Jamaican government has no control, has a small 
(very small, be it repeated) measure of independent governmental power. 
This fetter will continue until the Constitution is amended to vest this 
power outright in responsible Jamaican ministers or until the Governor 
is appointed by Her Majesty on the advice of the Jamaican government. 
Of course, in a federal scheme governmental powers are divided between 
unit governments and a central government; and so the territories that make 
up a federation are never fully independent, being always subject to inter- 
vention in their affairs by the federal government acting within the pre- 
scribed limits of its jurisdiction. It may be, therefore, that the governors 
of Jamaica and of the other territories within the Federation of The West 
Indies should be appointed by an agency beyond the control of the terri- 
tories, most appropriately perhaps by the federal government, as the 
lieutenant-governors of the provinces of Canada are appointed.’* But this 
sort of fetter, springing from federal constitutional arrangements, is different 
in kind from the present fetter on Jamaican self-government, springing 
from a lingering imperial relationship. To be consistent with national 
independence, the governors of the territories of the Federation will have 
to be appointed by Her Majesty either on the advice of the federal govern- 
ment or on the advice of the territorial governments. In other words, the 
formal power of appointment may remain with Her Majesty, but the real 
power will have to vest in persons within the Federation. 

Legislative power in Jamaica is vested in a legislature composed of Her 
Majesty, a Legislative Council, and a House of Representatives. The 
Premier controls the appointment of “not more than three nor less than 
two” members of the Legislative Council’* and the Governor “after 
consultation with such persons as, in his discretion, he considers can speak 
for the differing political points of view of groups represented in the House 

17The British North America Act, 1867, s. 58. By contrast, the Governor of an 
Australian state is still appointed by Her Majesty on the advice of her United Kingdom 


ministers who, though, do consult with the Premier i =. state concerned: see H. S. 


Nicholas, The Australian Constitution (Sydney, 1948), 
18The Jamaica (Constitution) Order in Council, 1959, St. 1959 No. 862, s. 15(2). 
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of Representatives,” appoints another eighteen members.’® The term of 
office of members of the Council ends on the dissolution of the legislature. 
The House of Representatives is composed of not less than forty-five or more 
than sixty members, elected on the basis of adult suffrage. The constituencies 
are delimited in accordance with section 45 of the Constitution. 

In order to determine the scope of the powers of the Jamaican legisla- 
ture, one must turn to the Constitution of The West Indies, for section 26 of 
the Jamaican Constitution simply confers on the legislature the power to 
make laws for the peace, order, and good government of Jamaica, subject 
to “the provisions of The West Indies (Federation) Order in Council, 
1957, and of this Order.” It is proposed to postpone a discussion of this 
subject because it can more appropriately be dealt with later in this article 
in an examination of the distribution of legislative powers between federal 
and territorial legislatures.”” However, it may be noted here that the Legisla- 
tive Council of Jamaica is subject to limitations on its powers similar to 
those imposed on the House of Lords by the Parliament Acts. That is to say, 
it can delay a money bill only for one month;”* and it can delay any other 
bill for a minimum period of seven months, but such a bill must be passed 
by the House of Representatives in two successive sessions before it can 
be presented for the royal assent without being passed by the Legislative 
Council.”* 

An interesting feature of the Jamaican Constitution is the express 
provision for a Cabinet.** This contrasts sharply with the Canadian Consti- 
tution in which the cabinet and the whole intricate apparatus of responsible 
parliamentary government are left to be inferred from the statement in the 
preamble of the British North America Act, 1867, that Canada would 
have a “Constitution similar in Principle to that of the United Kingdom.” 
Consequently, the Canadian cabinet rests solely on constitutional conven- 
tion. It is just a committee of Her Majesty’s Canadian Privy Council. In 
Jamaica, however, a Cabinet and a Privy Council are treated separately in 
the Constitution. The Privy Council is provided for vaguely in section 60. 
It is clearly a body of no importance. The Cabinet, like the cabinets in 
Canada and other parts of the Commonwealth, is the power behind the 
throne and is the real government. It is declared by section 47(2) to be “the 
principal instrument of policy . . . charged with the general direction and 
control of the Government of Jamaica” and to be “collectively responsible 
therefor to the legislature.” 

The care taken to preserve the independence and integrity of the judiciary, 
of the Attorney-General, of the civil service, and of the police has already 
been hinted at in the discussion of the Governor’s discretionary powers 


197bid., s. 15(3). 

20See infra, pp. 151 ff. . 

21The Jamaica (Constitution) Order in Council, 1959, S.I. 1959 No. 862, s. 33. 
227 bid., s. 34 and s. 36. 

23] bid., s. 47 and s. 48. 
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of appointment. The Jamaican Constitution contains detailed provisions 
on the appointment. The Jamaican Constitution contains detailed pro- 
visions on the appointment, salary, retirement, and dismissal of persons in 
those categories. These provisions guarantee the usual sort of security of 
tenure and independence found in the United Kingdom and in Canada and 
need not be noticed here. Mention should be made, though, of the special 
position of the Attorney-General. By the nature of his office he is an import- 
ant part of the executive branch of government, but in Jamaica he is not 
meant to be a politician and he is placed beyond interference from the 
Cabinet. He is appointed by the Governor “acting in his discretion”; his 
salary cannot be reduced during his term of office; he can be dismissed 
only for inability to discharge his functions or for misbehaviour and then 
only after a tribunal of inquiry composed of at least three persons who 
have held high judicial office so recommends.** The power to institute, to 
take over, and and to discontinue any criminal proceedings (excluding those 
proceedings where powers are derived from federal criminal law) is 
“vested in him to the exclusion of any other person” and in those to whom 
he may delegate it.” Such independence in the Attorney-General of an 
independent state would surely be unusual. 

The Governor’s limited independent power of reservation of bills has 
already been referred to. The power of Her Majesty, acting on the advice of 
the United Kingdom government, to disallow statutes enacted by the 
Jamaican legislature is even more limited. It is confined to the disallowance 
of laws that affect the rights of stockholders in “Jamaican government 
stock.””?° 

The power to revoke, add to, suspend, or amend the Jamaica (Constitu- 
tion) Order in Council, 1959, is reserved to Her Majesty acting on the 
advice of the United Kingdom Privy Council.” 

The 1959 Constitution, then, does in substance give Jamaica the status 
of a self-governing territory, subject to the limitations imposed by the 
Constitution of the Federation. The few legal fetters that survive are 
theoretical rather than real. 


IV 


The idea of federation of the West Indian islands is not one of recent 
origin. As early as 1705 the Leeward Islands had a federal legislature, 
although it met continuously then only for six years and thereafter once in 
1798.7* In 1763 the conquered islands of Grenada, Dominica, St. Vincent, 
and Tobago were joined together in the Government of Grenada, but this 

24] bid., s. 61 and s. 62. 


25] bid., s. 63. 

26] bid., s. 39. 

27] bid., s. 122. 

28W. L. Burn, The British West Indies (London, 1951), p. 147; S. S. Ramphal, “The 
West Indies—Constitutional Background to Federation,”’ [1959] Public Law 128 at 


pp. 129-30. 
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federation lasted only for four years.”® As early as 1840 the federation of the 
whole area had been suggested to the Secretary of State for the Colonies 
but it was not implemented.” In 1871 a federation of the Leeward Islands 
was again established, a federation that lasted until it was destroyed recently 
so that the islands might enter the larger Federation of the West Indies as 
separate units. Shortly afterwards, a more ambitious scheme of bringing 
the Leewards, the Windwards, and Barbados together in a federation was 
proposed, but it foundered on the hostility of Barbados to federation. After 
that, no other federation was established until 1958 when the Federation 
which is the subject o1 this study was created. But the federal idea as a 
solution to the problems of government in the West Indies continued to 
attract attention. On the official level, royal commissions in 1882, 1894, and 
1910 discussed it with sympathy and favoured a closer union of the islands; 
the royal commission of 1896 found no appeal in the idea; the report of 
Major Wood (later Lord Halifax) in 1922 emphasized the difficulties in the 
way of federation, especially the insular view of the peoples of the area; 
in 1933 a commission set up to explore closer union of the islands reported 
against a federation of the whole area; and as late as 1938 the Moyne 
Commission, while favouring the idea, counselled caution in approach to 
federation. However, throughout these years the British government seems 
never to have lost sight of federation as an ultimate goal for the West 
Indies. And encouragement was given to whatever might lead to co-opera- 
tion between the governments and peoples of the islands and to their closer 
association. 

The real stumbling-block to federation was the insular attitude of the 
people. Gradually, starting in the period between World Wars I and II, a 
change in attitude among the leaders of public opinion took place. This 
may be accounted for in several ways. There was, perhaps most important of 
all, the growing awareness of a national identity among persons of different 
islands who met in increasing numbers overseas, mainly in the universities, 
in the United Kingdom, Canada, and the United States. In alien surround- 
ings, they quickly saw that the problems of each island were not peculiar 
to that island but were really regional problems; and soon they tended to 
think of themselves as West Indians rather than as particular islanders. 
Returning home and often rising quickly to responsible positions in their 
communities, these persons spread, by contagion as it were, the idea of 
West Indian unity. The awareness of a West Indian identity was, of course, 
also fostered by improved communications between the islands made possible 
by air travel. Isolation and consequent insularity were perforce being 
destroyed. 

Evidence that the peoples of the area were beginning to view their 

297 bid. 

30For a discussion of various schemes and proposals of federation, see an article by 
Lloyd Braithwaite in Federation of The West Indies (vol. VI, no. 2, of the Social and 


Economic Studies, published by the Institute of Social and Economic Research, Uni- 
versity College of the West Indies, Jamaica), pp. 133 ff. 
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problems regionally is not lacking. Let us take, for example, the meetings of 
the Associated Chambers of Commerce of the West Indies which had been 
first organized in 1917. They show that from its earliest days that Associa- 
tion had as one of its main concerns the problem of greater co-operation 
among the islands and of joint action in matters of common interest. 
Generally speaking, however, its interest was confined to the economic 
aspects of a closer association.** An even better example is the progress of a 
West Indian labour movement.** At the very first inter-island meeting of 
labour groups, the British Guiana and West Indies Labour Conference, 
held in 1926, a resolution was passed that the West Indian colonies should 
be federated and granted some form of self-government. At the next confer- 
ence held in 1938, a draft bill prepared by Mr. Grantley Adams** and 
proposing federation with responsible democratic self-government was 
debated and adopted. This position was in substance reaffirmed at the 1944 
conference. At the 1945 and 1947 meetings of the Caribbean Labour 
Congress, the successor to the organization that had held the above confer- 
ences, delegates enthusiastically supported federation and proposed a 
number of measures that should be taken to prepare for it. The Congress 
even went so far in 1947 as to spell out in some detail the provisions 
of a federal constitution for the West Indies. When one remembers the 
close relationship that existed during those years between the labour 
movement and political organizations in the West Indies, the leaders of the 
unions being often at the same time leaders of political parties, one can 
readily understand the importance of the resolutions adopted by the labour 
conferences in preparing the way for acceptance of the idea of federation 
in the various islands of the West Indies. This is not to say, though, that 
the labour movement and the Associated Chambers of Commerce were 
entirely federal in outlook; the truth is that insular prejudicies often came 
to the fore. 

There have been, of course, several other institutions and factors that 
have played a part in building up a national outlook in the West Indies. 
One might mention among others the influence of such organizations as 
the Federation of the Civil Servants of the West Indies, the Caribbean Bar 
Association, the Caribbean Union of Teachers, and the West Indian Press 
Conferences; and the influence of the institutions of higher learning (Cod- 
rington College in Barbados, the Imperial College of Tropical Agriculture 
in Trinidad, and, recently, the University College of the West Indies) which 
bring persons from many islands together in an atmosphere conducive to 
discussion of common problems and to discovery of a bond with fellow 
West Indians. But further detail is hardly needed to prove the sure, even 
if slow, growth of a national West Indian spirit seeking expression in some 
form of federalism. 


31] bid., pp. 286-93. 
827 bid., pp. 297-311. 
383Now Sir Grantley Adams, first Prime Minister of the Federation. 
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The initiative for the final step to federation came from the Colonial 
Office. As World War II drew to a close, the British government seemed 
to think that the time was ripe for advancing the idea of federation for the 
British West Indies. Accordingly, Colonel Oliver Stanley, the Colonial 
Secretary, informed the governments of the various islands in March 1945 
that British policy was the development of federation in the Caribbean and 
that the ultimate aim of federation would be internal self-government 
within the British Commonwealth. He suggested that federation should be 
debated in the legislatures of the islands and, if the idea was approved, that a 
conference should be held to discuss the matter. In those debates the legis- 
latures approved of federation in principle. At the suggestion of Mr. Creech 
Jones, who was Colonial Secretary in 1947, a conference on the closer 
association of the British West Indian colonies was held in September, 1947, 
at Montego Bay, Jamaica. Thus the final move toward federation was 
begun. 

The delegates at the Montego Bay Conference were nominated by the 
legislatures of the various colonies (the Bahamas did not send delegates). 
With the exception of the delegates of the two mainland colonies, they 
accepted the principle of federation on the Australian model, that is to say, 
with certain powers expressly given to a federal government and the 
residue of powers remaining with unit governments. The choice of the 
Australian Constitution as a model for federation of the West Indies 
reflected the deeply engrained insular attitudes already noticed.** As one 
writer has said, “ . . . the enduring conditions of insular life produce a 
local identification and concentration of interests which predispose to a 
verbal acceptance of strong central government but an actual practice of 
local dispersal of power.”** The Conference recommended the immediate 
creation of a Standing Closer Association Committee (hereafter called 
SCAC), composed of representatives of those territories represented at the 
Conference, to work out the details leading to federation and to draft an 
appropriate federal constitution. 

In 1950 SCAC published its report in which it set out the draft constitu- 
tion that it had prepared. This draft was modified at the 1953 London 
Conference and further modified and then adopted at the 1956 London 
Conference.** It therefore forms the basis of the present Constitution of 


84Dr. Eric Williams, Premier of Trinidad, has been critical of the Constitution of 
the West Indies that was finally adopted on the ground that it does not give the central 
government sufficient power. In a speech to the Legislative Council of Trinidad and 
Tobago on September 11, 1959, he said: “I have looked and looked and tried to find 
some explanation why Australia and not Canada? I have found nothing, Mr. Speaker, 
so I am left with the assumption that it was the possible existence of the Kangaroo, 
or, for that matter, anything else which led to the selection of Australia as the guiding 
pattern of our West Indian Federation.” 

35Braithwaite, op. cit., p. 144. 

36The reports of these proceedings are available. See Report of British Caribbean 
Standing Closer Association Committee, 1948-49 (Col. No. 255) ; Report by the Confer- 
ence on West Indian Federation, 1953 (Cmd. 8837); Plan for a British Caribbean 
Federation, 1953 (Cmd. 8895); Report by the Conference on British Caribbean Federa- 
tion, 1956 (Cmd. 9733). 
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the Federation of the West Indies. It would be beyond the scope of this 
article to examine in any detail the evolution of the provisions of this 
Constitution between the Montego Bay Conference in 1947 and the birth 
of the Federation in 1958. Some of these details will emerge in subsequent 
discussion of the Constitution in its existing form. It suffices to say here that 
the whole process of creation was more tedious than anyone anticipated 
in 1947. Particular difficulties were investigated by special commissions (on 
fiscal, civil service, and judicial arrangements in 1955; on the choice of a 
capital site in 1956), or were the subject of discussion at conferences (on 
migration in 1955, on the capital site in 1957). Keen debates also took place 
in the legislatures of the various islands. Eventually, the road seemed 
sufficiently clear of obstacles to take the final step to federation. In 1956 
the British Caribbean Federation Act** was passed by the United Kingdom 
Parliament enabling the Federation to be created by Order in Council at an 
appropriate date. And in 1957 the West Indies (Federation) Order in 
Council, 1957,** with the Constitution of the West Indies annexed, brought 
the Federation into being from January, 1958. It should be said here that 
this step was taken without any agreement being reached by the governments 
of the islands on the most basic financial arrangements of federation, in 
particular the creation of a customs union and free trade area. The failure 
to settle these matters before the political structure of federation was estab- 
lished was, in retrospect, a great mistake. 

Before leaving this discussion of the movement toward federation, some 
attention should be given to the reasons which led to the establishment of 
the Federation at this particular juncture. There were two dominant themes. 
One was the desire for political independence. Political independence, 
however, did not seem feasible for the individual islands, most of them 
small in size and population, standing alone. As Mr. Creech Jones wrote to 
the West Indian governments in 1947 when he proposed the conference to 
discuss federation, “ . . . it is clearly impossible in the modern world for the 
present separate communities, small or isolated as most of them are, to 
achieve and maintain full self-government on their own. . . . On the other 
hand, a community of well over two million people in the Caribbean area 
. .. could reasonably hope to achieve real self-government and to be strong 
enough to stand against economic and cultural pressure. . . .” It just did 
not seem sensible for the islands, even the largest of them, to “go it alone.” 
Maintaining international intercourse alone would be beyond the means 
of each territory, not to mention other disadvantages of individual action. 
There was also the important fact that political independence could only 
have real meaning if it were based on economic independence. Unfortun- 
ately, the economy of the West Indian islands for centuries has been pre- 
carious and often in a state of distress. Poverty, lack of social welfare, over- 


374 & 5 Eliz. II (U.K.), c. 63. 
38.1. 1957 No. 1364. 
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population, unemployment, under-employment, all these signs of economic 
illness were still present in acute form in 1947. They had given rise to the 
riots and disorders of the 1930’s. Some of the islands survived only on 
grants-in-aid from the United Kingdom. For them especially it was a farce 
to speak of political independence on their own. And so, some quick way 
to economic viability had to be found. Federation, the creation of a larger 
economic unit, seemed to offer a hope of this. 

The other theme was purely economic. All governments of the area were 
under pressure to improve their economies so that the demands of their 
people for relief from dire poverty and for a better standard of living could 
be met. How were they to do this? Economic planning and development on 
a scale beyond the means of each island seemed the only answer in 1947. 
The solution, if solution there be, was to tackle economic problems on a 
regional basis. The representatives from the larger and richer islands did 
have some misgivings about the wisdom of uniting federally with small 
insolvent islands. Mr. Bustamante, who was the leader of the Jamaican 
government at the time, expressed his view at the Montego Bay Conference 
thus: “What is St. Kitts, what is Antigua? They have nothing—they are 
just slaves of Great Britain. . . . One day federation will come but I cannot 
see the possibility of walking with a group of creeping and non-creeping 
persons. I cannot see the possibility through federation with twenty or 
forty or fifty pauperized countries.” Such a union, however, seemed the 
only road to self-government for all islands; and the plunge to federate 
was taken. 

Why was federation rather than a unitary form of government chosen? 
For the West Indies the answer was the same as it has been for other 
federations. Local loyalties made it the only form of union that was accept- 
able. There was the additional factor, too, that the geography of the area 
must have made federation seem to be a natural form of government for the 
West Indies with its islands scattered over a wide sea and connected by 
poor communications. Whatever the reasons were, it was taken for granted 
that it should be a federation rather than some other form of government, 
as it seems to have been taken for granted that it should be the Australian 
rather than the Canadian model of federation. No one in the West Indies 
seems to have advocated a unitary government as did some of the fathers 
of the Canadian Constitution. 


Vv 


The Constitution of the West Indies provides for federal organs of govern- 
ment patterned closely on those of the United Kingdom and also resembling 
those of Canada, for the lower chamber is an elected body, the upper 
chamber is a nominated body, and there is a Governor-General. 

The Governor-General is appointed by Her Majesty but his salary is 
paid out of federal funds. While his salary can be raised by the federal legis- 
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lature, it cannot be reduced during his continuance in office.*® His role is 
twofold: first, he is the head of the West Indies government, and second, he 
is the representative and mouthpiece of the United Kingdom government 
charged with the responsibility of protecting Imperial interests. He therefore 
has two masters and his position is thus a delicate one. As a reference to 
some of his powers will show, he has been given a status and an independent 
authority far in excess of that possessed by the Governor of Jamaica. He 
alone summons the Council of State (the counterpart of a cabinet) either 
on his own initiative or at the request of the Prime Minister;*° and he has 
the right to attend and preside over the meetings of that body.*' Generally, 
he must act in accordance with the advice of the Council of State or, as 
sometimes expressly provided for in the Constitution, of the Prime 
Minister**. However, in several articles of the Constitution it is stated 
that the Governor-General may act “in his own discretion” or exercise “his 
individual judgment”; and it is made clear that he is then not bound to 
follow anyone’s advice.** Indeed, even when he is required to act only on 
the advice of the Council of State, he may none the less act without their 
advice if “in his individual judgment, the urgency of the matter requires 
him to act before the Council can be consulted or the question for decision 
is too unimportant to require their advice,” his obligation then being only 
to inform them of his action and the reasons for it.** 

Among the Governor-General’s discretionary powers, one finds the 
power to prorogue or disssolve the legislature at any time*® and to dismiss 
ministers of the Crown at pleasure. These two powers go to the root of 
parliamentary democracy and one wonders at the absence, in the Constitu- 
tion itself, of fetters on the Governor-General’s exercise of them. This defici- 
ency, however, is made up for by section 3 of the Instructions issued by 
Her Majesty on August 20, 1957, to the Governor-General which provides 
that he must, in exercising these two particular powers, “act as nearly as 
may be in accordance with the constitutional conventions that apply to 
the exercise by Us of like powers in the United Kingdom.” No such limita- 
tion is anywhere made applicable to the exercise of the other discretionary 
powers of the Governor-General. 

These other discretionary powers are: he appoints the members of the 
Senate after consulting with the Governor of the territory which a senator 
will represent ;** he can replace a senator who is, in his opinion, unable to 
perform his functions “by reason of his illness or his absence from the 


39The Constitution of the West Indies (Annex to the West Indies (Federation) Order 
in Council, 1957, S.I. 1957 No. 1364), art. 2(4). 

40] bid., art. 68. 

41]bid., art. 70(1). 

42] bid., art. 60(1). 

43] bid., art. 60(5)(b) and 60(6). 

447bid., art. 60(3). 

45] bid.. art. 38(1). 
46] bid. art. 8(3). 
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Federation or for any other reason” ;** he appoints the judges of the Supreme 
Court after consultation with the Prime Minister ;** he appoints the members 
of the Public Service Commission; he has the power to appoint, promote or 
dismiss any member of the public service, but he must first consult the Public 
Service Commission except (i) in the case of the Attorney-General, the 
Clerks of the Senate and of the House of Representatives, the Secretary to 
the Governor-General, the Federal Secretary or the Auditor-General, when 
he need consult no one, and (ii) in the case of those who represent the 
Federation in countries outside of the Federation, when he must consult the 
Prime Minister ;** he can grant pardons and reprieves to those convicted of 
violating federal law after consulting with such minister as he may deter- 
mine; he nominates three persons in the public service to attend meetings 
of the Council of State;®" he can reserve any bill for the signification of Her 
Majesty’s pleasure;* and, in matters affecting defence, external affairs, or 
the financial stability of the Federation, he can ignore the advice of the 
Council of State and do as he pleases, provided that he must first get the 
approval of the United Kingdom government if there is time.™ 

It is evident, then, that the Governor-General of the West Indies is no 
mere figurehead. He can perform many important functions acting on his 
own initiative and relying on his own judgment. His position, as it is defined 
in the Constitution, emphasizes the point that the Federation is in law, at 
any rate, still a colony; that it has not yet achieved full self-government, but 
only a measure of internal self-government. There is, of course, often a wide 
gulf between the letter of the law written in constitutions and actual constitu- 
tional practice. In practice, the Governor-General’s power may not be much 
different from those of a constitutional monarch. And time will bring new 
conventions to bind him. 

The legislature of the Federation is bicameral, being composed of a Senate 
and a House of Representatives. As in the United States and in Australia, 
the Senate is “the states’ house” and each territory in the Federation, with 
the exception of Montserrat which is smaller than the other islands, has equal 
representation in it. One senator will come from Montserrat and two 
senators from each of the remaining nine territories, making a Senate of 
nineteen members.™ Unlike that of the United States and Australia, how- 
ever, the Senate of the West Indies is not an elected body; it is appointed, 
as we noted above, by the Governor-General. The term of office of a 
senator is five years and is not affected by a dissolution of the legislature. 


47] bid., art. 13. 

48]bid., art. 74(1). 

49]bid., art. 103(1) and (2). 
50/bid., art. 112. 

51]bid., art. 69. 

S27bid., art. 36(3). 

53] bid., art. 60(4). 

54] bid., art. 8. 

85] bid., art. 12(1). 
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There has been some criticism of constituting the Senate by nomination 
rather than election.” The intention of the framers of the Constitution was 
to have a second chamber with an advisory rather than a legislative role. 
This is clear from the provisions in the Constitution that the Senate can 
delay a money bill for one month and other bills for, roughly speaking, one 
year only.” Seeing that the Senate is a body without power, the virtue of 
election over nomination is not obvious. In fact, incurring the expense of an 
election to such a powerless body would seem to be an extravagance. And 
there is surely merit in the contention that nomination does allow the 
legislature to have the benefit of the opinion of some citizens who, by choice 
or circumstance, would not reach the Senate by election. Criticism would be 
better directed at the discretionary power of the Governor-General in 
making these appointments. But this unfettered power of the Governor- 
General will likely disappear when full independence comes to the Federa- 
tion, for the functions of the Governor-General will then be assimilated to 
those of Her Majesty and of the Governor-General of other Commonwealth 
countries. Then, as it is now in the United Kingdom and in Canada, the 
members of the upper chamber will probably be nominated by the Governor- 
General who must act on the advice of the goverment of the day. As senators 
are appointed for five years only, succeeding governments would hardly be 
greatly embarrassed by partisan appointments to the Senate of preceding 
governments. An alternative method of appointing senators has been sug- 
gested by the government of Trinidad. In its view, they should be appointed 
by the governments of the territories whose interests they are supposed to 
protect. In that way the function of the Senate as the protector of the 
interests of the territories would be preserved. 

The House of Representatives is an elected body of forty-five persons.” 
Representation in it is not at present based on population. Each territory 
has a fixed number of representatives, the number having been arbitrarily 
fixed by the delegates of the islands at the conferences that prepared and 
settled the Constitution. The representation agreed to was as follows: five 
from Barbados, seventeen from Jamaica, ten from Trinidad and Tobago, 
one from Montserrat, and two from each of the other territories. This 
allocation of seats in the House is based to some extent on factors of popula- 
tion, economic development and productivity, and financial stability. But 
the result did not satisfy everyone, in particular Jamaica, where about half 
of the population of the Federation lives. 

In a federation, the most important part of the constitution is that which 
determines the distribution of legislative power between the central and local 


56Braithwaite, op. cit., p. 149. 

57The Constitution of the West Indies, art. 33 and 34. 

58/bid., art. 15(2). It provides that the Speaker of the House of Representatives may 
be elected by the House from outside its members. If he is so elected, he becomes a 
member of the House, thus bringing its membership to 46; but he has only a casting 
vote. 
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legislatures. In the Constitution of the West Indies, following the Australian 
model,®® the federal legislature is given jurisdiction with respect to any 
matter that is included in the “exclusive legislative” list and in the “con- 
current legislative”’ list. The territorial legislatures have an equal jurisdiction 
over matters in the “concurrent legislative”’ list and an exclusive jurisdiction 
over the residue of legislative powers.” The exclusive and concurrent lists 
are set out in the Third Schedule of the Constitution. 

Eighteen items are in the exclusive list. Defence, exchange control, and 
immigration are the major subjects found there. The University College of 
the West Indies is also on it,*' which is of some interest because by it the 
federal government has exclusive responsibility over what will be for many 
years the main, and perhaps the sole, agency of university education in the 
Federation. The unlimited “spending power” given to the Federation is also 
worth mentioning; it can give financial assistance as well as advice to any 
government, person, or authority “‘in relation to any matter.’ All federal 
grants-in-aid will, therefore, be constitutional, even those for purposes en- 
tirely within territorial jurisdiction. Another item of interest is one giving 
the federal legislature the exclusive power to levy income tax on the incomes 
of federal employees, including the judges of the federal courts. Federal 
“instrumentalities” are thus protected from destruction or interference by 
territorial taxation. 

The main legislative powers are found in the concurrent list which con- 
tains thirty-nine items. One finds among them most of the subject-matter 
placed under federal jurisdiction in Canada under the enumerated heads of 
section 91 of the British North America Act, 1867. There are some items, 
however, that are of special interest in the light of Canadian federal ex- 
perience in legislating in relation to similar subjects. For example, by this 
concurrent list the federal legislature of the West Indies can legislate with 
respect to conciliation and arbitration in relation to industrial disputes;* 
the development of industries ;** insurance ; professional, technological, and 
agricultural education, training, and studies (this is in addition to the 
exclusive jurisdiction over the University College of the West Indies referred 
to above) ;** the provision of financial and other assistance for persons 
receiving university education or such other education as was just referred 
to;** and trade unions.** It may be noted that the federal legislature does not 


59For a detailed comparison of the distribution of powers in the Australian Constitu- 
tion and in the Constitution of the West Indies, see Colin A. Hughes, “The Division 
of Legislative Powers in the West Indian Constitution and Some Australian Precedents” 
(1957), 3 University of Queensland Law Journal 122. 

60The Constitution of the West Indies, art. 43. 

61Jbid., Third Schedule, Part I, par. 17. 

62] bid., par. 4. 

63] bid., Third Schedule, Part II, par. 13. 

64] bid., par. 19. 

65] bid., par. 22. 

66] bid., par. 33. 

67] bid., par. 32. 

68] bid., par. 38. 
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have a general “commerce power,” as the Canadian Parliament does; it is 
confined to “trade and commerce with countries outside the Federation and 
between Territories,”®* but this, of course, is almost as full a power as the 
courts have allowed the Parliament of Canada under the “regulation of 
trade and commerce” clause in the British North America Act.” 

The fact that the federal legislature of the West Indies has not been 
endowed with residuary or wide exclusive legislative powers has led some 
persons to regard the distribution of powers in the Constitution as “the 
triumph of the sentiments of insularity over those of nationalism.”"* They 
find in the distribution the intention to create a federal structure weak at 
the centre. One may make two comments on this view. First, on the face 
of it, the federal legislature has been given substantial powers. Let us take, 
for example, its jurisdiction over industrial development, or over important 
aspects of education, or over industrial disputes. These are matters of 
tremendous importance in a modern industrial state. And, secondly, con- 
stitutions are not what they appear to be on paper; they are what everyday 
practice and the courts make them. American and Canadian experience is 
always instructive on this point. The federal government of one, starting with 
apparently narrow and non-residuary powers, became powerful; the federal 
government of the other, starting with apparently wide residuary powers, 
was confined within jurisdictional limits narrower than those specified in the 
Third Schedule of the Constitution of the West Indies. The Australian 
experience is similar. It is too early, therefore, to say what federal powers 
will emerge in the West Indies if the present distribution of powers is un- 
changed; so much will depend upon personalities, events, and judicial 
interpretation. But one can venture the opinion that in the fullness of time 
the federal legislature would be found to have all the powers necessary for 
it to support a strong and effective central government. 

The federal government, then, is potentially a strong government. In its 
early years, however, it will necessarily be weak because it will be greatly 
hampered by a shortage of funds. Its tax powers will be ample in due course, 
but immediately they are subject to severe restrictions. Its power to levy 
taxes on income and profits cannot be exercised for five years." During that 
time its revenue will come from currency profits and from special contribu- 
tions (mandatory levies) paid by each territory on a pro rata basis specified 
in the Constitution, the total contribution not to exceed $9,120,000 West 
Indian currency. While it has the power to levy customs and excise duties 
from the start of its existence, the provisions of articles 94 and 95 of the 
Constitution in effect keep it from retaining from this source moneys in 
excess of the $9,120,000 for the first five years. For practical purposes, 


therefore, the annual revenue of the Federation for its first five years cannot 


69] bid., par. 37. 

7The British North America Act, 1867, s. 91(2). 

T1Braithwaite, op. cit., p. 141. 

72The Constitution of the West Indies, Third Schedule, Part II, par. 35. 
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be much above $10,000,000, a sum that is a mere fraction of the annual 
revenue of Trinidad and Tobago and even less than half that of a smaller 
island such as Barbados.” 

Completing the picture of the jurisdiction of the federal legislature, there 
is, first, the express provision in article 47 which empowers it to implement 
all international agreements affecting the Federation or of any territory of 
the Federation “with respect to any matter, whether or not that matter is 
included in the Exclusive Legislative List or the Concurrent Legislative 
List.” The clarity of this provision is in sharp contrast with the wording of 
section 132 of the British North America Act, 1867. That section was 
intended to give the Parliament of Canada a similar power, but it was not 
carefully worded and it has been rendered useless by judicial interpretation.™ 
Secondly, there is article 49 which gives the federal legislature power over 
the movement of persons between the territories of the Federation after the 
first five years of Federation, thus disposing of a highly contentious issue 
between the territories. Thirdly, there are the most unusual provisions of 
article 48 which in time of emergency allow the federal legislature to invade 
the powers of the territorial legislatures and, vice versa, allow the territorial 
legislatures to invade the exclusive powers of the federal legislature. Nor- 
mally, if there is a conflict between valid federal legislation and valid 
territorial legislation, the federal prevails;** but, if there is a conflict between 
a valid federal law, other than an emergency law, and a valid territorial 
emergency law, the territorial emergency law prevails unless the Governor- 
General by proclamation otherwise directs."* And, fourthly, there is the 
provision in article 44 allowing the federal and territorial legislatures to 
delegate their powers to each other, a useful technique which keeps a 
measure of flexibility in the Constitution. It will be recalled that Canadian 
legislatures were denied the use of this technique by the Nova Scotia Delega- 
tion Case." 

Besides the discretionary powers of the Governor-General, the other fea- 
ture of the Constitution of the Federation that marks the colonial status of 
the Federation is found in article 53. By it, the United Kingdom government 
has reserved to itself the power to legislate by order in council in relation to 
defence, external relations, and the financial stability of the Federation. This 
is a serious limitation on the competence of the federal and territorial 
legislatures in relation to any of these matters. It would be wrong, however, 
to think of these and other limitations on the national independence of the 


73For a discussion of the financial aspects of Federation, see an article by D. Seers 
in Federation of the West Indies (vol. VI, no. 2, of the Social and Economic Studies, 
published by the Institute of Social and Economic Research, University College of the 
West Indies, Jamaica), pp. 197 ff. 

14 Attorney-General for Canada v. Attorney-General for Ontario (The Labour Con- 
ventions Case), [1937] A.C. 326. 

The Constitution of the West Indies, art. 45. 

16] bid., art. 48(3). 

771950] 4 D.LR. 369. 
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Federation as being imposed against the will of West Indians. In 1957, 
Sir Grantley Adams, who subsequently became the first Prime Minister of 
the Federation, spoke of the Governor-General’s powers and in particular 
of the reserved legislative powers as follows: “I must say this: I happened 
to be in the House of Commons at Westminster a fortnight ago when the 
approving bill was passed, and a Labour member made the point that the 
Governor-General had too much power, and he seemed to suggest that it 
was the fault of the Colonial Office and the British Government. It is only 
fair to say that we did it ourselves. . . .”** This subservience was the price 
realistic West Indian politicians were prepared to pay to guarantee the 
continuance of necessary grants-in-aid from the United Kingdom during the 
early years of Federation. 

As far as defence and financial stability are concerned, the reserve powers 
are nothing more than safeguards and the Federation has separate legisla- 
tive powers in these matters. But the reservation of power over external 
relations by the government of the United Kingdom is complete, for this 
subject is not mentioned anywhere in the exclusive and concurrent legislative 
lists. It was envisaged, however, that the federal government might be the 
best agency to handle certain external matters affecting the Federation; and 
so provision was made in article 56 for extending its executive authority “to 
such external relations as may from time to time be entrusted to the Federa- 
tion” by the government of the United Kingdom. Acting under this pro- 
vision, certain “external relations’ matters have been delegated to the 
federal government. For example, the federal government now has authority 
to negotiate and sign agreements for financial and technical assistance with 
Commonwealth countries, with the United States, and with the United 
Nations Technical Assistance Board. It may also negotiate and sign agree- 
ments for immigration quotas for West Indians entering Commonwealth 
or foreign countries. The government of the United Kingdom has also 
promised to seek for the West Indies, whenever the federal government 
requests it, the right “to be represented in international organizations whose 
Constitutions provide . . . for the participation of territories which are not 
fully responsible for their own international relations.” 

One of the most recent delegations of authority over an aspect of external 
relations was announced in November, 1959. It gave the federal government 
full control of the negotiation and signature of agreements with the govern- 
ment of Venezuela on matters of West Indian concern. This delegation was 
made when the government of Trinidad initiated direct negotiations with 
the government of Venezuela during 1959; and the federal government 
stood on the side-lines while a Venezuelan goodwill mission visited Trinidad 
and the government of Trinidad returned the visit to Venezuela. The issue 


78Canada and The West Indies (Speeches by Sir Grantley Adams, Professor Alexander 
Brady, and others, delivered at Mount Allison Summer Institute, August 8-10, 1957), 
pp. 34-5. 
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of a territory’s right to pursue its own foreign policy was thus raised. It was 
settled in this particular instance by the delegation referred to and by a 
communication from the Secretary of State for Colonies to the government 
of Trinidad and Tobago that it could not enter into unilateral agreements 
with the government of Venezuela without the consent and approval of the 
federal goverpment. The Premier of Trinidad then announced that he had 
suspended all negotiations with Venezuela “because of circumstances beyond 
the control of the government of Trinidad and Tobago.” A statement issued 
by the federal government shortly afterward has made it clear that, in its 
view, external relations with Venezuela are now a federal matter; and that, 
while the government of Trinidad may deal with the government of 
Venezuela on purely Trinidadian matters, any understandings, whether 
formal or informal, between those governments are subject to ratification 
by the federal government. This overriding authority of the federal govern- 
ment is clearly necessary so that the West Indies may speak with a single 
national voice in international affairs. 

The executive power in the Federation is vested in Her Majesty, and the 
principal instrument of policy is the Council of State which, subject to the 
provisions of the Constitution, advises the Governor-General in the exercise 
of his functions. It is composed of a Prime Minister, who is elected by the 
House of Representatives, and of ten ministers who are in substance ap- 
pointed by the Prime Minister. Of the ten ministers at least three must be 
from the Senate.”® It has already been noted that the Governor-General 
presides over the Council of State and that three persons in the public 
service are nominated by him to attend its meetings and to take part in its 
discussions. The Council of State performs in theory the functions of both 
a privy council and a cabinet. But it is clearly not a cabinet and, as time 
passes, if it is not abolished outright, it will become more akin to a privy 
council exercising merely formal functions. From the start of Federation, the 
Prime Minister and his ministers no doubt have met informally outside of 
the Council of State to settle their policy; and meetings of Council probably 
do no more than provide a forum where the Governor-General and the 
ministers announce to each other the steps that they propose to take in the 
exercise of their independent powers and discuss and offer criticism of those 
proposals. Already there have been statements that the Constitution should 
be amended to provide for a federal cabinet system in its fullest sense; that 
it lowers the dignity of the federal government not to have the same inde- 
pendent status that Jamaica and Trinidad have been given. There is merit 
in this view, for it hardly becomes a federal government to be more of a 
colony that some of its constituent units are. That action would be soon 
taken to secure this amendment was made clear in the Speech from the 
Throne at the opening of the federal legislature on November 18, 1959. The 
Governor-General stated that the federal government proposed “‘to raise the 


™The Constitution of the West Indies, arts. 59(2), 62, and 63. 
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question of the constitutional status of the Federal Government with a view 
to providing for full Cabinet responsibility.”’*° 

The appointment of the judges of the Supreme Court of the West Indies 
by the Governor-General has already been noticed. To qualify for appoint- 
ment to the Court, one must either have been a judge of a court having 
unlimited jurisdiction in civil and criminal matters in some part of Her 
Majesty’s dominions or have been in practice as an advocate in such a court 
for not less than fifteen years.** In one respect these provisions are wide. By 
the use of the words “in some part of Her Majesty’s dominions,” a judge of 
the Supreme Court may be chosen from among persons outside of the West 
Indies, for example, from persons in Canada or Australia. In another 
respect, they are narrow. The requirement of fifteen years in practice as an 
advocate will have the effect of precluding the appointment of, say, a 
professor law or a lawyer who was successful in politics at an early age 
and whose public duties in government service forced him to give up 
practice. Yet, as experience has shown, especially in the United States, such 
persons can contribute greatly to the work of a Supreme Court charged 
with the responsibility of moulding a federal constitution and keeping it in 
harmony with social needs. Skill and experience in advocacy are not neces- 
sarily the best or the only qualification for such a task. 

The security of tenure of judges of the Supreme Court is well provided 
for by the Constitution. Although the Governor-General may remove a 
judge from office after consulting with the Prime Minister, he can do so 
only if the Judicial Committee of the Privy Council has previously inquired 
into the matter and has advised that he should be so removed.®* That a 
judge can be dismissed only after judicial inquiry and approval seems to be 
a better guarantee of judicial independence than removal on an address 
of both houses of the legislature, as is provided for in section 99 of the 
British North America Act, 1867. 

The Supreme Court has both original and appellate jurisdiction. It may 
also be empowered to give advisory opinions on the validity of federal and 
territorial laws.** Its jurisdiction in matters exclusively within the legislative 
power of the territorial legislatures depends upon the will of those legisla- 
tures. In other words, in those fields the territorial legislature can make the 
decision of its own courts final. However, appeals from the Supreme Court 
and from the territorial courts to the Judicial Committee of the Privy 
Council as of right are under the control of the federal legislature.* The 
right of Her Majesty to grant special leave to appeal to the Privy Council is 
not affected.* Incidentally, the Supreme Court is an itinerant one, travelling 
throughout the territories. 


80As reported in the Barbados Advocate, November 19, 1959. 
81The Constitution of the West Indies, art. 74(2) and (3). 
82] bid., art. 75(3). 

83] bid., art. 82. 

84] bid., arts. 87 and 88. 

85] bid., art. 89. 





—_— 


~~ 


sue 





oo _"s ~~ lh Orel hr TS OS ll 


manuneoxse 








| 


rer 


el 


| 
| 
) 
; 


THE FEDERATION OF THE WEST INDIES 157 


While there is no bill of rights in the Constitution, there is a reference in 
its preamble to freedom of religion and to freedom of movement for persons 
and goods within the Federation. Thus, it is hoped, the ideal of these two 
fundamental human freedoms will be kept in the public mind. Other human 
rights are passed over in silence. This is against the trend to write guarantees 
of freedoms into modern constitutional documents. The importance of such 
guarantees can be greatly exaggerated: the Russian example shows this, for 
the constitution of the U.S.S.R. is replete with provisions for the protection 
of human rights. But the fact that a constitutional bill of rights is no protec- 
tion against a totalitarian régime is no proof that it is without value in a 
democratic society. In the West Indies, one would have thought that a clear 
and unequivocal statement of the traditional fundamental rights and free- 
doms of individuals placed in the Constitution would have been a wise 
measure. There are two reasons for this. First, society there is multi-racial™ 
and racial tensions are not altogether absent. The evils of discrimination 
against minorities must be guarded against and discouraged. Secondly, the 
population of the territories, which are already crowded and finding it 
difficult to support their peoples in dignity, is increasing at a tremendous 
rate and will double in twenty-five years or less if present growth continues. 
When too many try to share too few resources, civilized notions of human 
rights may be disregarded. Their disregard should be made as difficult as 
possible. 

This Constitution of the Federation of the West Indies is a transitional 
one, providing for a few experimental years of federation before the West 
Indies goes forward to national independence. Accordingly, article 118 
provides that a conference to review it should be called not later than the 
fifth anniversary of the commencement of Federation. The amending pro- 
cedure is set out in article 117. The United Kingdom government has the 
right to make amendments by order in council, provided that amendments 
to alter the number or proportion of seats in the Senate or House of Repre- 
sentatives to which a territory is entitled shall not be made without the 
approval of the legislature of that territory. This proviso is not as significant 
as it seems at first glance, for the Constitution is the creature of the United 
Kingdom government and that government has retained an overriding 
power to amend or revoke it at will.*” 


VI 


The advent of federation was greeted with enthusiasm in the West Indies. 
Thoughtful persons were, of course, aware that it could not bring any 
immediate solution to the crying needs and problems of the area. But all 


86In Trinidad, East Indians make up slightly more than one-third of the population. 
In British Guiana they make up nearly one-half of the population. Europeans and 
Chinese are small minorities. There is a larger, but still a small, percentage of persons 
of mixed descent, and most of the rest of the populations are of African descent. 

8TThe West Indies (Federation) Order in Council, 1957, s. 7. 
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found in it the hope of a better future and recognized it as a supremely 
important event in the history of the British Caribbean islands. 

Federation was important for several reasons. First, it threatened to 
destroy the isolation and insularity of the peoples of these islands. For 
centuries they had lead a separate existence under the domination of one or 
other European state. And then, after all the years of isolation and often 
economic rivalry, years in which insular attitudes became deeply embedded, 
they suddenly found themselves on the day of federation bound by law to 
one another in an experiment in federalism. Secondly, it would make pos- 
sible a united attack on the social and economic ills of the region and would 
provide for orderly and necessary economic devolopment. Thirdly, it was 
supposed to be the harbinger of national independence. As the discussion 
above has already disclosed, the federal government and the governments 
of the territories have already gained a wide measure of autonomy in 
internal affairs, but they are still legally dependent territories of Great 
Britain. However, the pre-federation discussions had led West Indians to 
believe that they would soon be ready for full independence, with a status 
equal to that of other members of the Commonwealth. And they confidently 
expected that the Federation would become an independent state in about 
five years from the time when it came into existence.** Fourthly, it brought 
a challenge to the political ingenuity of West Indians. Federation is a com- 
plex and difficult form of government under the best of circumstances. 
Given the historical, geographical, and economic facts of the West Indies, 
the new Federation clearly faced from the outset more than ordinary 
difficulties. 

Now, how has Federation fared during its first two years? One has 
difficulty in answering this question fairly because the Federation has shown 
such few signs of life. The truth of the matter seems to be that there is as yet 
little more in existence than a juristic federation, a paper federation, so to 
speak. It is true that one finds there a Governor-General, a federal legislature 
opened with due ceremony in April, 1958, a Council of State, a small 
federal civil service, a Supreme Court, and so on. But what has been the 
consequence of all this? Very little is observable. 

A visitor to the Federation is not aware of the presence of federal govern- 
ment in the island territories. He finds that passports are still needed for 
travel between the territories; that there is as much red-tape involved in 
travelling from, say, Barbados to Trinidad as from Canada to Barbados; 
that there is no uniform currency throughout the Federation (Jamaica uses 
sterling and the other territories a local dollar currency); that there are 
high tariffs levied by one territory against the importation of goods from 
other territories. This is just some of the evidence of a continuing disunity 


88Dr. Eric Williams, the Premier of Trinidad, called for independence by April 22, 
1960; and the federal government asked for it to be granted as early as possible in 
1960. The reply of the United Kingdom government was that independence must wait 
until the final shape of the Constitution of the West Indies has been agreed on. 
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among the several parts of the Federation. They are not consolidated to any 
greater extent now than they were before federation. 

The slowness with which the institutions of federal government assert 
themselves in the West Indies is the direct result of embarking on political 
federation before reaching agreement on the financial aspects of federation. 
It will be remembered that the federal legislature has been denied the power 
to levy income taxation during the first five years of federation and that its 
power to do so after that time is to be reconsidered before then. Its other 
sources of revenue have been strictly limited, and so the federal government 
is without the money to undertake active programmes. Furthermore, the 
failure to reach agreement on the terms of a customs union and a free trade 
area is a fundamental weakness that aggravates centrifugal tendencies and 
even threatens the continued existence of the Federation itself. Each year 
the obstacles to customs union seem greater, for each territory is strenuously 
trying to build up its own economy and wishes to protect the infant industries 
that it has attracted to its shores by the lures of tax incentives and cheap 
labour. Protection may be vital for some of these industries which may find 
themselves in direct competition with similar and perhaps more efficient 
industries in other territories. Free trade might destroy them. Hence, there is 
reluctance to abolish protective tariffs. Some of the governments of the 
territories are not prepared at the moment to risk any interference with their 
economic development. 

Jamaica, the largest of the territories, has attracted considerable invest- 
ment from outside during the last decade and has made spectacular eco- 
nomic gains. With many new industries struggling to establish themselves, 
she is the most vulnerable of all the territories if tariff barriers are removed. 
But Trinidad and the other territories too have their special problems and 
their vested interests to protect. The Jamaica Oil Refinery affair will illus- 
trate the difficulties that arise. In 1958 the Jamaican government was 
encouraging the establishment of an oil refinery in Jamaica by offering the 
payment of a subsidy and conditions that in effect would give the refinery a 
monopoly of the sale of its products there. The Premier of Trinidad inter- 
vened, questioning the desirability of the arrangements for the refinery. The 
federal government took the matter up with the Jamaican government and 
pointed out the dangers that the scheme posed for the freedom of movement 
of goods in the Federation and for a customs union. About this time, the 
Prime Minister of the Federation made a remark which seemed to threaten 
retrospective legislative interference with the tax concessions and monopo- 
listic agreements entered into by territories as soon as the full federal taxing 
power takes effect. This attempt of the federal government to assert, by a 
veiled threat, some control over industrial development in the Federation 
ereatly angered Jamaicans. They saw in it a clear warning of future dangers 
to Jamaica’s control over its own economic destiny. The federal government 
hastened to assure the Jamaican and other territorial governments that it 
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had no intention of interfering with agreements that were not made for the 
purpose of frustrating Federation; and in due course it waived its objection 
to the establishment of the particular oil refinery in Jamaica on the ground 
that the project was “in the interest of the Federation as a whole, since the 
economic advantages to Jamaica of this investment of $25,000,000 out- 
weigh any foreseeable adverse effects on the existing oil industry of Trini- 
dad.” It made it quite clear, however, that the technique of subsidizing out 
of local consumption taxes and of creating monopolies in one’s territory 
would not be tolerated generally. It was “an unusual expedient in unusual 
circumstances, justifiable solely by reason of the unique operation methods 
of the oil industry, by the size of the capital investment involved, and by the 
overall advantage to the Federal area as a whole.” The Trinidadian govern- 
ment was not reconciled to this action. And the incident has not been 
forgotten by Jamaicans. Recently, the Premier of Jamaica announced 
unequivocally that Jamaica will not remain in the Federation if doing so 
damages her industrial growth and economic prosperity. The party in 
opposition in the Jamaican legislature is even more adamant on this point 
and verges on hostility to the entire federal idea. It is not surprising, then, 
that at the Jamaican elections in July, 1959, the central issue was Jamaica’s 
future relationship to the Federation. Incidentally, one may note here in 
passing that the Constitution contains no reference to secession from or to 
the dissolution of Federation. 

Another factor that added to the difficulties of establishing federal govern- 
ment in the West Indies was the failure of most of the leading politicians, 
the very Fathers of Federation, to enter the federal political arena. Of the 
“big three,’ Mr. Norman Manley (of Jamaica), Dr. Eric Williams (of 
Trinidad), and Sir Grantley Adams (of Barbados), only Sir Grantley 
sought election to the federal House of Representatives; and in due course 
he became Prime Minister. It would undoubtedly have made a great dif- 
ference to the prestige of the federal government if Mr. Manley and Dr. 
Williams, the dominant political figures in their territories, had also sought 
election to the federal House and had become members of that government 
from its start. One speculates that some of the subsequent acrimonious 
inter-territory debate about federal problems would have been avoided. But 
there is another side to this argument. It is that, had these leaders forsaken 
the territorial for the federal legislature, the governments of their territories 
might have fallen into the hands of persons hostile to the Federation and 
matters would then have gone worse rather than better for it. Anyway, the 
notion of these leaders’ indispensability to their territories triumphed and 
they remained at home to tend parochial affairs. 

The impression that Federation is only an illusion is further strengthened 
by the fact that there is yet no capital site. The federal government occupies 
temporary quarters in Port-of-Spain, and depends to some extent upon the 
charity of the government of Trinidad and Tobago. The capital site has been 
a troublesome issue. West Indians had great difficulty in choosing the 
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territory in which to place the capital. At the London Conference of 1953, 
the delegates decided that it should be in a small island and chose Grenada. 
At the London Conference of 1956, the choice of Grenada was abandoned 
and no agreement on another place was reached. Instead, a non—West 
Indian committee, and therefore presumably impartial, was established to 
study the question and make recommendations. Its recommendation was 
that the capital should be in Barbados, or Jamaica, or Trinidad, in that 
order of preference; but, in placing Trinidad in third place, it made com- 
ments unflattering to Trinidadians and thus stirred up a controversy. The 
outcome of this was the reversal of the recommended order of preference by 
the West Indian delegates at a 1957 conference in Jamaica and the choice 
of Trinidad for the capital site. 

This decision, however, did not finally dispose of the question. In due 
course it was decided that the proper site for the capital was at Chaguara- 
mas, which is a peninsula adjoining Port-of-Spain and occupied for some 
years now by the United States as a naval base. The United States acquired 
a ninety-nine year lease of Chaguaramas under the “destroyer for bases” 
agreement with the United Kingdom in 1941. The demands of West 
Indians that the United States should abandon their base at Chaguaramas 
have fallen on deaf ears in Washington. There have, of course, been dis- 
cussions between the United Kingdom, West Indian, and United States 
governments about it and a committee looked into the matter. To Americans 
the base is still necessary for their prudent defence; and they cannot under- 
stand why this particular site on which they have spent millions, perhaps 
hundreds of millions, of dollars should have been irresistibly attractive to 
those responsible for selecting the capital site. The parties being deadlocked, 
it was decided that the matter should more or less be allowed to lie dormant 
for ten years. Meanwhile, there is no sign that West Indians will weaken in 
their determination to have their national capital at Chaguaramas. Their 
determination is hardened by the bitter memory that the United Kingdom 
government signed away rights in West Indian territory by the 1941 agree- 
ment with the United States without even consulting West Indian opinion. 
Some West Indians have gone so far as to say that the 1941 agreement will 
not be binding on the various West Indian governments when they achieve 
independence. One would imagine that difficulties of this sort will be 
avoided by the United Kingdom government’s insisting that an agreement 
be reached between the government of the Federation and the United 
States government before all authority for external relations is handed over 
to the federal government. 

The long and the short of the matter, then, is that even before the 
Federation has taken root, West Indians are having second thoughts about 
it. The old debates and controversies have been reopened. They have been 
encouraged, if not caused, by the provision in the Constitution for a consti- 
tutional review conference to be held not later than the fifth anniversary of 
the Federation. It now seems certain that important changes will have to 
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be made quite apart from those necessary to give the West Indies indepen- 
dence. The main changes to the Constitution that will be considered at the 
review conference will be in those parts dealing with the financial relations 
between the Federation and the territories and with the composition of the 
House of Representatives. 

The first preliminary move to revise the Constitution was taken at a 
conference held for that purpose at Port-of-Spain, Trinidad, in late Sep- 
tember and early October, 1959. (It was attended by delegates representing 
the federal government and all the territories.) In preparation for this 
conference, the government of Trinidad had prepared a booklet entitled 
The Economics of Nationhood in which it set forth its view that the basic 
function of federation was the building of a national economy for the West 
Indies and that this objective could only be achieved by a “tightly-knit 
federation, adequately empowered at the Centre.” It therefore proposed 
radical amendment to the division of powers in the present Constitution. It 
advocated that the exclusive legislative list should be widened to include 
forty-five items, notably the widest sort of taxing powers, all primary and 
secondary education and teacher training, and even “a common system of 
law for the Territories.” Other amendments were proposed, but the ones to 
the exclusive list were the most important. And so the Trinidadian delegates 
to the conference went to it wishing to tackle immediately the basic economic 
and financial problems of the Federation, to hasten revision of the Constitu- 
tion, and to push on to independence by April, 1960. They did not take 
seriously Jamaica’s claim to representation in the House of Representatives 
on the basis of population. 

The Jamaican views on constitutional reform had been set forth in 
Ministry Paper No. 18 signed by Mr. Manley, the Chief Minister, and dated 
May 27, 1959. The existing Constitution, it was stated, was unsatisfactory in 
two respects: it was “colonial in character” ; and it gave the federal govern- 
ment “too large a power to interfere with the industrial development of each 
Unit and with its powers of taxation, and does not take note of the unique 
character of the Federation in regard to the relative sizes of the different 
territories.” The changes proposed to remedy these defects were: those 
necessary to achieve Dominion status; the alteration of representation to 
put it on the basis of population; the curtailing of federal legislative power 
over the economy by removing from the concurrent legislative list income 
taxes, excise duties, and consumption taxes, and also the development of 
industry. A new concept of federation for the West Indies was then intro- 
duced. It was suggested that “it should be possible for a group of territories 
to establish a closer relation with the Federal Government and to entrust the 
Federal Government with a greater range of Federal powers, leaving a unit 
like Jamaica or any other unit free to have a looser association with the 
Federal Centre.”’ In other words, if the territories in the Eastern Caribbean 
wish to have a tightly knit federation, let them have it without Jamaica. 
Jamaica wishes and intends to have only a loosely knit federal association. 
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As far as customs union and a free trade area were concerned, they were 
desirable but “should be reached in stages by agreement”; and the Federa- 
tion should not have the power to enact laws in regard to customs duties. 

Only on one aspect of constitutional reform, therefore, are the federal 
government and all territories of the West Indies agreed: the removal of all 
colonial fetters and the provision for independence status within the Com- 
monwealth. The process of transforming the Federation into an independent 
state will involve the following changes. First, there will be amendments to 
the present Constitution to remove all traces of Imperial control. All of the 
arbitrary powers of the Governor-General will have to be deleted. His func- 
tion will be that of a constitutional monarch, bound in the exercise of his 
legal powers by convention. Then the reserve legislative powers will have to 
be deleted, leaving the totality of legislative powers divided between the 
federal and territorial legislatures. Responsibility for external relations will 
pass into the hands of the federal government. Secondly, provisions similar 
to those contained in the Statute of Westminster, 1931, will have to be 
enacted by the Parliament of the United Kingdom. In other words, the 
Colonial Laws Validity Act, 1865, will have to be rendered inapplicable to 
West Indian legislation; and any possible limits on the competence of the 
federal and territorial legislatures to give extra-territorial effect to their 
legislation will have to be removed. (The Constitution already ensures that 
these legislatures can enact extra-territorial legislation in relation to these 
subjects: providing for the custody of persons being moved by ship or air- 
craft from one part of the Federation to another; regulating fishing vessels 
registered in the Federation; and providing for safety measures made 
necessary by installations exploiting the continental shelf.)°® And, thirdly, 
there will probably be an agreement between the government of the United 
Kingdom and the government of the Federation applying the usual con- 
ventions of Dominion status to the Federation and settling a few odds and 
ends that may arise from the previous colonial relationship (perhaps defence 
questions, the continuing effect of international treaties, and so on). 

It is abundantly clear that the Trinidadian and Jamaican concepts of 
federation are diametrically opposed. These opposing concepts were the 
subject of an editorial comment in the Sunday Gleaner of Jamaica on 
October 11, 1959. It is as follows: 


... the aims and motives of the ten territories of the Federation are incompatible 
and are as different as the territories themselves. The smaller territories of the 
Eastern Caribbean want a Federation which will redistribute the wealth of the 
West Indies by channelling Government income in Trinidad and Jamaica into 


89The Constitution of the West Indies, art. 54, and the Third Schedule, Part II, 
par. 21. There is doubt whether the theory that a colonial legislature has no power to 
legislate extra-territorially has any foundation in law: see W. Ivor Jennings, Constitu- 
tional Laws of the Commonwealth (3rd ed., London, 1957), pp. 53-4. 

9] am indebted to Mr. David McKnight, a student from Trinidad studying at the 
University College of the West Indies, for a copy of this issue of the Sunday Gleaner 
and for many other documents and for clippings from Trinidadian and Jamaican 
newspapers. 
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development projects in the other territories. Trinidad wants a Federation 
which it can dominate and which will dictate the rate and dimensions of 
industrial expansions in all the territories. Barbados wants a Federation which 
will ensure its people unlimited job opportunities in Trinidad. Jamaica wants a 
Federation which will be large and responsible enough to ensure the achieve- 
ment of Dominion Status for the region but one which will be too weak at the 
centre to dictate the rate of growth of Jamaica. 

In this diversity of opinions it is only possible to accommodate together the 
aims of Trinidad, Barbados and the smaller territories. Jamaica’s viewpoint 
cannot be accommodated with the others. It is clear, therefore, that Jamaica 
will now have to re-examine its own position with regard to the Federation. 
Sentiment can no longer be allowed to influence our decisions in this important 
matter. 

Jamaica, then, went to the Trinidad conference with ideas that were 
viewed with suspicion, if not hostility, by delegates from other territories. 
From the outset, the debates were acrimonious. The delegates from Trini- 
dad fought to have broad financial questions immediately discussed and the 
question of representation considered in context with the financial implica- 
tions of federation and Dominion status. But Jamaica insisted that the 
question of representation in the federal House should be settled first and 
refused to discuss any other question until that issue had been disposed of. 
Her claim was that representation should be on the basis of population 
alone, that the existing constitutional arrangements which give Jamaica, 
with slightly more than half of the population of the Federation, only 17 
out of a total of 45 seats were unfair. 

This claim of Jamaica to virtually half of the seats in the House of Repre- 
sentatives was coldly received by the other territories. Speaking in the 
Legislative Council of Trinidad and Tobago on this question shortly 
before this conference, Dr. Eric Williams, the Premier of Trinidad, had 
stated that 


existing Federations take particular care to ensure that the most populous 
States in the Federation do not dominate the Federation. . . . From the stand- 
point of the financial resources, if one is going to compare population resources 
one must compare financial resources. If Jamaica is going to count heads we 
are going to have to count pockets. . . . If, Mr. Speaker, the Jamaicans want 
to say no taxation without representation, Trinidad says no Trinidad taxation 
for the benefit of Jamaican representation. . . . One would hardly sit down to 
discuss taxation and trade in a House in which Jamaica claims a majority of 


the Members. 

He could point to the economic strength of Trinidad in the Federation. For 
example, the government of Trinidad’s estimated revenue in 1959 was 
$169.3 million while that of Jamaica was $149.6 million; the per capita 
income of Trinidad is considerably higher than that of the other territories; 
and Trinidad contributes 38.6 per cent of the mandatory levy paid by the 
territories to the federal government while Jamaica contributes 43.1 per 
cent. Population alone, therefore, does not represent the true measure 
of each territory’s stake in the Federation. 

Jamaica was unmoved by such arguments. At times it seemed that 
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the break-up of the conference was imminent and that the Jamaican dele- 
gation would walk out and leave for home. But at the end of more than a 
week, Jamaica had carried the day and the delegates from other territories 
had agreed in principle to the proposition that representation in the House of 
Representatives should be based on population, provided that there shall be 
no reduction in the number of seats held by each territory. Jamaica, it seems, 
was prepared to accept as her share a percentage of seats amounting to 48.4 
per cent (31 out of 64 seats), but the conference ended without agreement 
on an exact formula and also without discussing any other matter. Nothing 
concrete was in fact achieved. Agreement in principle on this one issue 
was reached; the formula to implement this agreement and all other 
issues were referred to two committees to study and to report not later than 
March 31, 1960, to a subsequent constitution revision conference. 

The prospects of future conferences on the Constitution are not altogether 
bright. Assuming that a formula for the allocation of seats on a basis of 
population will probably be agreed to without extreme difficulty, there still 
remain the fractious subjects of customs union, free trade area, taxation, the 
extent of federal control over the economy, and so on. On these matters 
Jamaica and Trinidad are poles apart. While the Premier of Trinidad 
yielded ground on the issue of representation by population, it is thought 
by some that on economic questions he will be as adamant as Jamaica 
was on representation. If that is so, the foundations of the Federation will 
shake and the whole structure will be in danger. Some assurance that the 
Federation may survive these future struggles can be found in the state- 
ment made by the Premier of Jamaica on his return home from the 
Trinidad conference. He said then that it would be “unthinkable” that 
Jamaica should leave the Federation, that it would be a “disaster” and that 
it “cannot and will not” happen. But it will likely be a greatly weakened 
Federation that survives. Some may consider such a result a national 
disaster for the West Indies. It must be remembered, however, that, as Sir 
Ivor Jennings has reminded one, “the contents of a Constitution are deter- 
mined not by theories of the nature of constitutional law . . . but by the 
political circumstances of the country concerned,”®* and “there is no such 
thing as a Constitution which is good in itself; it is good if it suits the 
environment and the people who work it.” 

It is now beyond doubt that not only is the very nature of the Federation 
of the West Indies still a matter of discussion and disagreement, but the 
question of federation or no federation is still open. Jamaicans are federal- 
ists, but only on their own terms. Their views cannot be ignored, for 
Jamaica is half of the Federation. But will the other territories yield to 
Jamaica’s demands? Or will Jamaica accept compromise proposals? No 
one knows. Meanwhile, the new-born Federation lies helplessly on its back, 
its future still a thing of mystery. 


91W. Ivor Jennings, “The Making of a Dominion Constitution” (1949), 65 Law 
Quarterly Review 456, at p. 457. 
827bid., at p. 479. 

































THE SHORT, UNHAPPY LIFE OF THE 
“ARISTOCRATIC” DOCTRINE 


Ear E. PALMER* 


N 1941 it was hopefully stated that “Canadian courts are ceasing to see 

anything sinister in peaceful picketing.”’ Although the validity of this 
view would have been highly debatable in the period after the Second World 
War,” it seemed that in 1951 the Supreme Court of Canada in Williams 
et al. v. Aristocratic Restaurants (1947) Ltd.’ placed the highest possible 
judicial seal of approval on this statement. As Professor Carrothers has 
observed, “‘ . . . the Aristocratic case afforded the first occasion in which 
the highest court in the land had before it a picketing case in a civil cause 
unencumbered by acts in themselves tortious apart from the element of 
combination, and the case did say there is such a thing as effective peaceful 
(that is, lawful) picketing.”* The significance of the Aristocratic Case to 
the subject of picketing in Canada is revealed by the assertion that before 
1951, when it was decided, the earlier cases created a “veritable wonderland 
of confusion so far as any consistent theory of liability is concerned.’’*® This 
confusion reflected the underlying division of opinion in society about the 
role to be played by organized labour in modern society and the extent to 
which it was to be allowed to use its economic strength. The judiciary did 
not remain aloof from this struggle and it does not seem unfair to say that 
the majority of Canadian judges up to the time of the Aristocratic Case 
adhered to economic and social philosophies unfavourable to organized 
labour, these attitudes providing the “inarticulate major premise” in inter- 
preting statutes relevant to union activity as well as in applying common law 
remedies against picketing.® The decision of the Supreme Court of Canada 

*B.A. (William and Mary), M.A. (Yale), LL.B. (Toronto). 

1B. Laskin, “War Measures—-Labour Law—Defense of Canada Regulations—Regula- 
tions—Regulations Against ‘Loitering’ Prohibiting Peaceful Picketing” (1941), 19 
Canadian Bar Review 133 at p. 137. 

2During this period “peaceful picketing’ was called a contradiction in terms. See 
O'Halloran J.A. in Hollywood Theatres v. Tenney, [1940] 1 D.L.R. 452 (B.C.C.A.) 
at p. 459, where he made this statement in the process of completely emasculating 
the British Columbia Trade-unions Act, R.S.B.C. 1948, c. 342. 

8[1951] 3 D.L.R. 769 (S.C. Can.). 

4A. W. R. Carrothers, The Labour Injunction in British Columbia (Toronto, 1956), 
p. 26. j . 

5B. Laskin, “Labour Law: 1923-4” (1948), 26 Canadian Bar Review 286 at p. 294. 
See also, on the law of picketing in Canada prior to 1951, J. Finkelman, “The Law of 
Picketing in Canada” (1937-8), 2 University of Toronto Law Journal 67, 344. 

6Thus, I feel Carrothers rather inhibits his approach to the criticism of decisions 
on these labour matters when he seemingly confines himself to the field of case law only: 
“Our modern labour codes express legislative policy affecting a large area of these labour- 
management relations, but there still remains a great field ruled by the common law. In 
this field the courts are being faced increasingly with determining in the language of 


legal principle these conflicts of economic interest between labour and management. The 
decisions by their nature reflect not only judgments of precedent, of black letter law, 
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in the Aristocratic Case, in its philosophic tone, apparently provided the 
adumbration of a more liberal approach to labour problems, especially that 
of the legitimate use of picketing. Perhaps now, due to the recent spate of 
picketing cases, it migut be valuable to discover how this decision has been 
treated in various provincial courts and, in so doing, to provide an answer 
for the question, posed as early as 1937, “whether Canadian courts will 
arrive at the position that any picketing which is likely to be effective 
must be prohibited.”* 

The Aristocratic Case arose as the result of a trade union being certified 
as the bargaining agent under the Industrial Conciliation and Arbitration 
Act® for the employees in one of a chain of five restaurants owned by the 
respondent, Aristocratic Restaurants (1947) Ltd. The union failed to nego- 
tiate a collective agreement with the respondent and conciliation proceedings 
pursuant to the Act ensued. The resulting report was unacceptable to the 
union and since it still remained the certified bargaining agent under the 
Act, it engaged picketers to bring pressure on the respondent, although it 
had lost all its members in the bargaining unit in the interim. The picketing 
was carried on by two pickets at a time, who paraded before the certified 
premises and two of the respondent’s other restaurants. The placards carried 
by the picketers stated truthfully that the union was affiliated with the 
local Trades and Labour Council. Except for a few statements made to 
prospective patrons, which the Supreme Court found to be of no import- 
ance, there was no trespass or obstruction of passers-by. A further fact was 
that no strike vote was taken among the employees as required by section 33 
of the Act as a condition of declaring a strike or authorizing a strike or 
actually going on strike. The employer brought an action for damages and 
an injunction against picketing.° 

Wilson J. rejected arguments by the company that there was nuisance and 
conspiracy to injure its business but, although he granted no damages, 
he did issue an injunction against acts of intimidation or coercion, thus 
permitting the continuance of peaceful picketing. The company then took 
their case to the Court of Appeal’? where the decision of the lower court was 
reversed and damages and an injunction were granted by the majority of 
the court composed of O’Halloran J.A. and Sidney Smith J.A. The pro- 
clivity of the former judge to restrict the activities of labour unions has 
already been noted;** it would seem that the latter also shared these senti- 
ments since he considered that picketing at common law was a form of 


but judgments of value, of the policy of the law. It is therefore of first importance to 
understand the significance of what courts are saying—or, indeed, leaving unsaid—in this 
comparatively new field of conspiracy.” A. W. R. Carrothers, “‘Recent Developments in 
the Tort Law of Picketing” (1957), 35 Canadian Bar Review 1005 at p. 1011. 

7B. Laskin, “Picketing: A Comparison of Certain Canadian and American Doctrines” 
(1937), 15 Canadian Bar Review 10 at p. 19. 

8R.S.B.C. 1948, c. 155. 

911950] 4 D.L.R. 548 (B.C.S.C.). 

10[1951] 1 D.L.R. 360 (B.C.C.A.). 

11See supra, fn. 2 
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watching and besetting and, as such, illegal. With this implicit bias, pro- 
visions of relevant British Columbia labour legislation, apparently enacted 
to justify just such picketing,” were found to afford no protection to the 
union. It has been stated that the majority of the court was motivated by 
the view that “provincial collective bargaining statutes are designed to 
promote industrial peace.”?* But surely such statutes, as witnessed by section 
3 of the Trade-unions Act, were equally designed to set out the “metes and 
bounds” of permissible economic activities of unions. The case then went to 
the Supreme Court of Canada’ where a majority of the court,’® Rinfret 
C.J.C. and Locke J. dissenting, reversed the Court of Appeal, although they 
did issue an injunction against illegal acts that are tortious in themselves 
from being performed on the picket lines. In one sense it is correct to view 
this decision as a “study in statute interpretation.”** However, it my inten- 
tion to study this decision from the point of view of the social philosophy 
conditioning the final result achieved by the court. 

The final decision of the Aristocratic Case is unfortunate in several ways. 
Although the issue of conspiracy was in issue on the lower levels it was 
not raised by the company before the Supreme Court of Canada and, as 
has been noted, the allegation of conspiracy is almost inevitable in picketing 
cases and “some aspect of the point has been considered in virtually every 
recent picketing case.’* Also the fact that four different judgments were 
written in favour of the union’* makes rather uncertain what actually 
is the ratio decidendi of the case.’® This unhappy circumstance permits the 


12For example, section 3 of the Trade-unions Act, R.S.B.C. 1948, c. 342, one of the 
sections in question here, absolves every person from liability for “communicating to 
any workman, artisan, labourer, employee, or person facts respecting employment .. . 
by or with any employer . . . or consumer or distributor of the products of labour or 
the purchase of such products, or for persuading or endeavouring to persuade by fair 
or reasonable argument, without unlawful threats, intimidation, or other unlawful acts, 
such last-named workman... or person . . . to refuse to become the employee or custo- 
mer of any such employer . . . consumer, or distributor of the products of labour.” The 
fact that this legislation was rendered nugatory indicates the economic philosophy which 
motivated the judges in this case. 

18T, R. Wilcox, “Labour Relations—Picketing—Illegal Strike—Injunction” (1951), 
29 Canadian Bar Review 531 at p. 535. This article, which viewed with favour the 
Court of Appeal’s decision, was written before the decision of the Supreme Court. 
Coming out in favour of the position of the employer, the author accurately foresaw 
(p. 532) that a “growing impatience on the part of employers with the failure of the 
legislation to deal adequately with the ‘illegal’ strike may produce a revival of picketing 
cases in the superior courts.” 

14/1951] 3 D.L.R. 769. 

15Kerwin, Estey, Rand, Kellock, and Cartwright JJ. 

16See A. W. R. Carrothers, “The Right to Picket in British Columbia: A Study in 
Statute Interpretation” (1952), 9 University of Toronto Law Journal 250. In this 
article the technical aspects of statute interpretation in the Aristocratic Case are discussed 
thoroughly. 

17Carrothers, The Labour Injunction in British Columbia, p. 46. 

18These judgments were written by Kerwin J. (Estey J. concurring), Rand J., 
Kellock J., and Cartwright J. 

19Carrothers, in The Labour Injunction in British Columbia, says (p. 31): “In result, 
then, there is a clear majority decision only on the finding that the conduct of the 
defendants fell within the protective provision of section 3 of the Trade-unions Act, that 
the Industrial Conciliation and Arbitration Act was not offended, and possibly that there 
was no public nuisance.” 
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use of arguments, based on a positivist black-letter approach and conditioned 
by some inarticulate social philosophy, to destroy the central theme of the 
decision by differentiation of facts and selective interpretation. 

Although thus weakened by diversity of opinion, the Aristocratic Case 
was extremely important because of the approach taken to picketing by 
both Mr. Justice Rand and Mr. Justice Kerwin. The latter, in dealing with 
the question of picketing and common law nuisance, stated: 


It is difficult to reconcile all the statements that appear in the several opinions 
expressed in these cases [J. Lyons & Sons v. Wilkins, [1896] 1 Ch. 811 (C.A.); 
J]. Lyons & Sons v. Wilkins, [1899] 1 Ch. 255 (C.A.); Ward, Lock & Co. v. 
Operative Printers’ Assistants’ Society (1906), 22 T.L.R. 327 (C.A.)] but I 
think one fact emerges and that is that the approach to labour questions has 
changed materially down through the years. This change of approach is 
evidenced particularly in the decision of the House of Lords in Crofter Hand 
Woven Harris Tweed Co. v. Veitch, [1942] A.C. 435. Such an approach places 
workmen and Unions in a position, comparable at least to some extent to that 
held by employers, and does not relegate them forever, even at common law, 
to the conditions existing at the time of the Statute of Labourers, the Combina- 
tion Acts, the English Acts of 1824 and 1825, in 1899, or even in 1906, the 
date of the Ward Lock decision. . .. Whatever might have been held some years 
ago, in these days the actions of the appellants did not constitute a nuisance.” 


Here, surely, was an approach to labour-management problems based on 
a belief in the dynamic, creative role of the common law. Mr. Justice Rand 
was even more explicit in his formulation of the role of picketing in con- 
temporary society. He felt that “.. . there is a difference between watching 
and besetting for the purpose of coercing either workmen or employer by 
presence, demeanour, argumentative and rancorous badgering or importun- 
ity, and unexpressed, sinister suggestiveness, felt rather than perceived in a 
vague or ill-defined fear or apprehension, on the one side; and attending to 
communicate information for the purpose of persuasion by the force of a 
rational appeal, on the other.”** And what was done here “was to per- 
suade rationally rather than to coerce by insolence; there was no nuisance 
of a public nature, and the only annoyance would be the resentment felt 
almost at any act in the competitive conflict by the person whose interest is 
assailed. . . .”*? He contended that, even in the absence of legislation which 
would have absolved the union from liability, he would consider the type of 
picketing here carried on as attracting no liability because “the public is 
obviously and substantially interested in the fair settlement of such con- 
tests.”*3 And finally, he added: “The fact that two of the restaurants were 
not within the unit of employees for which the Union was authorized to act 


20[1951] 3 D.L.R. 769, 785. To the same effect see F. Frankfurter and N. Greene, 
The Labour Injunction (New York, 1930), at p. 20: “ ‘Nuisance’ is not a very happy 
or adequate concept from which to evolve law for regulating the clash of conduct in 
modern industrial relations.” 

21/1951] 3 D.L.R. 769, 789. 

227 bid., 790. 

23] bid., 791. 
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does not affect the question; the owner’s economic strength is derived from 
his total business; and it is against that that the influence of information is 
being exerted.”** Though Justices Kellock and Cartwright did not write 
such sweeping judgments, from the above quotations it can be seen that 
there was here presented a golden opportunity for a judiciary wishing to 
resolve the “veritable wonderland of confusion” created by the plethora of 
conflicting cases on picketing. 

It has been stated that judgments should resolve labour conflicts “not 
through the impediments of near precedent but through the clearer language 
of policy.”** Obviously, the learned justice here attempted to sketch out the 
permissible bounds of picketing in terms of economic strength and social 
interest. The interesting question then arises, how have the judiciaries of the 
various provinces treated this implicit mandate to unify the approach taken 
to picketing? Since 1951 picketing cases have arisen largely in three prov- 
inces: Quebec, Ontario, and British Columbia. I propose to take each of 
these areas separately and study the treatment afforded the Aristocratic Case 
by the courts in each of them. 


I 


Professor Carrothers at one time felt that “in the western provinces of 
Canada judicial decisions in picketing cases seem to reflect an uneasiness 
over the recognition of the lawfulness of concerted action by trade unions 
at least until the Supreme Court of Canada in 1951 in the Aristocratic case 
characterized the act of picketing as a legitimate mode of ‘waging the 
contest’, and a lawful form of persuasion in the settlement of labour- 
management disputes.’’** This view was reinforced by two decisions appear- 
ing immediately after the Aristocratic Case. In the Peerless Laundry Case** 
the decision of Mr. Justice Freedman, although not adverting to the 
Aristocratic Case, reflected the same intellectual tone as that of Mr. Justice 
Rand.”* In Mostrenko v. Groves*® Mr. Justice Wilson, who gave the decision 
in favour of the union in the Aristocratic Case when it was before the 
Supreme Court of British Columbia, continued a similar approach to the 
problems inherent in picketing. In the Mostrenko Case Mr. Justice Wilson 
did have the opportunity to explain what he considered would go beyond 


24] bid., 792. 

25Carrothers, “Recent Developments in the Tort Law of Picketing” (1957), 35 
Canadian Bar Review 1005 at p. 1016. 

26Carrothers, The Labour Injunction in British Columbia, p. 25. 

27Peerless Laundry and Cleaners Ltd. v. Laundry and Dry Cleaning Workers Union, 
[1952] 4 D.L.R. 475 (Man. Q.B.). , s 

28Freedman J. stated: “The right of labour to peaceful picketing has been attended 
by general social and economic advantage. In a free society such right should not be 
impaired, nor a restraint placed upon its exercise, unless grave and exceptional circum- 
stances exist. In the dispute between the parties . . . such grave and exceptional circum- 
stances do not exist, even though the strike is unlawful. I, therefore, do not feel justified 
in continuing the restraint upon peaceful picketing.” [bid., 481, 

2971953] 3 D.L.R. 400 (B.C.S.C.). 
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the bounds of peaceful picketing as set out in the Aristocratic Case. Here, 
one of the picketers had told a truck driver who was delivering cement to 
the picketed premises that “You are not to go in with that cement.”®° This 
was characterized as intimidation. As a result of these actions the employer 
tried to get an injunction banning all further picketing, but this request was 
refused. Wilson J. said that he would not grant this injunction as a punitive 
measure. Further, in reply to the argument that this picketing should be 
enjoined because of the possibility of further wrongful acts, he said he could 
see how this might be done in some cases, but on the facts of this case he 
would not do it. He only enjoined further wrongful acts. 

However, in Comstock Midwestern Ltd. v. Scott*®' the British Columbia 
courts made their first deviation from the Aristocratic Case. Here, on a 
motion to dissolve or modify an interim labour injunction, Wood J. made 
a finding that there was an illegal strike because provisions of the Industrial 
Conciliation and Arbitration Act had not been complied with and that there 
was peaceful picketing. He enjoined all picketing by the union in a judg- 
ment, the core of which seems to be contained in these words: 


On the evidence it is quite clear that the purpose of the placard and of the 
picket line was not to give information to the public, for there were no members 
of the public concerned, but to persuade the members of the other trades to 
stop work, contrary to their agreements, not to cross the picket lines and thus tie 
up all the operations of the company.** 


And so: 


Picketing, therefore, merely for the purpose of communicating information, 
may not be enjoined but as stated in the Canada Dairies case [Canada Dairies 
Ltd. v. Seggie, [1940] 4 D.L.R. 725 (Ont. S.C.) ] it is wrongful if it is carried 
on other than for the purposes of obtaining or communicating information. In 
this case the other trades entered into contracts with the employer and what the 
defendants attempted to do was to induce them to break their contracts and thus 
tie up the whole work without exhausting the remedies provided by the 
statute.*% 


One view of this decision is that Mr. Justice Wood was stressing the non- 
compliance with provincial legislation. However, this view seems a little 
dubious as the same court decided that the illegality of a strike does not taint 


30] bid., 402. 

31[1953] 4 D.L.R. 316 (B.C.S.C.). 

327bid., 317. As to the absence of the public in picketing cases. Carrothers has 
observed (The Labour Injunction in British Columbia, p. 70): “It is submitted that the 
purpose or object of any picketing is not merely to convey information and that ‘token 
or ‘signal’ picketing should not be treated any differently from other circumstances of 
picketing. The same tests of lawfulness ought to apply; and particularly it is submitted 
signal picketing per se ought not to be interpreted any more readily than any other 
circumstance of picketing as an indicium of intent or object to injure. . s 

83[1953] 4 D.L.R. 316, 318. Carrothers says of this passage (The Labour Injunction 
in British Columbia, p. 67): “The first sentence of this passage suggests conveying 
information is in itself an end of picketing. But a purposive element dominates the 
conveying of virtually any information by anyone. Pickets are advocates. Their object 
is to persuade. To say picketing “is wrongful if it is carried on other than for the 
purposes of obtaining or communicating information’ is close to saying it is wrongful 
if it is effective.” 
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the legality of a picket line.** The more probable view of the case is that 
Wood J. felt impelled to limit the Aristocratic Case, which he barely con- 
sidered in passing, by the introduction of the doctrine of inducing breach of 
contract into picketing situations. Clearly this limitation was imposed as a 
matter of choice based on a personal economic philosophy. Surely when the 
Supreme Court of Canada legitimized “peaceful picketing” for the purposes 
of “persuasion by rational appeals” it realized the purposive element of 
persuasion. Although no one in that case explicitly adverted to the objects 
and results of peaceful picketing, inherent in this decision is also the legitima- 
tion of just such results as occurred in the Comstock Case. Perhaps it is 
significant that Wood J. quoted with approval a statement of Manson J. that 
“What parliament has really done has been to give unions a weapon—a gun, 
in plain English. Guns may be carried at times by private individuals, and 
others, but when they are carried they are to be carried for a legitimate 
purpose and used with very great caution indeed.’’** 

The Supreme Court of British Columbia again had an opportunity to 
limit the Aristocratic doctrine later in the Pacific Western Planing Mills 
Case.** The facts were simple: On the failure of collective bargaining be- 
tween various lumber yards and unions in an area, strike votes were taken. 
The local certified as bargaining agent for the plaintiff's business voted 
against a strike; but a nearby local, which voted in favour of the strike, 


peacefully picketed the plaintiff's premises. From these circumstances 
Coady J. concluded: 


It is clear I think from the material filed that the obvious purpose of estab- 
lishing a picket line adjacent to the plaintiff’s premises, under the circumstances 
here, was to induce or persuade the employees of the plaintiff to quit work. In 
other words to break their contract of employment with the plaintiff, to refuse 
to work for the plaintiff and to leave its employment. To induce or persuade the 
plaintiff’s employees to break their contract of employment is per se an unlawful 
act, a tortious act.87 


34Coles v. Cunningham (No. 1) (1954), 10 W.W.R. (N.S.) 507 (B.C.S.C.). See 
p. 510 where Coady J. states: “Leaving the ship is one thing; the setting up of a 
picket line another. They are two separate and distinct things. While the act of the 
seamen in leaving the ship is in my view illegal, I am not satisfied that the union 
nevertheless by reason of the strike . . . had not a legal right to set up a picket line. . . . 
Their illegal act in leaving the ship does not effect the legality of the picket line set up 
by the union of which this crew are members.” To the same effect see the Peerless 
Laundry Case, supra, fn. 27. 

85In MacMillan & Bloedel (Alberni) Ltd. v. United Association of Journeyman, etc., 
of Plumbing and Pipefitting Industry, etc., Local 170 (1958), 26 W.W.R. (N.S.) 276 
(B.C.S.C.), 277. His chagrin with organized labour was further shown by the next 
paragraph: “Unions are not legal entities for all purposes. The employer nearly always 
is. That is a fact not to be overlooked, because if in the end it is found that a defendant 
union has transgressed and is liable in damages, it is extremely difficult to make 
recovery. It is an inequitable law that makes the employer liable in damages and not 
the union, but so far parliamentarians have not had the intestinal fortitude to correct 
that situation. It is contrary to every principle of British justice, but so it is.” 

36Pacific Western Planing Mills Ltd. v. International Woodworkers of America (CIO- 
CCL) Local Number 1-424 (1958), 14 D.L.R. (2d) 684 (B.C.S.C.) ; first reported in 
[1955] 1 D.L.R. 652. 
8714 D.L.R. (2d) 684, 687. 
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Professor Carrothers, who calls this case “disturbing,’** points out the 
obvious fallacy in this argument: it is quite possible that the workers could 
quit their jobs and invite no legal sanctions, rather than break their con- 
tracts of employment with their employers. Quite probably if the workers 
“break” these contracts, it will only be a breach in the colloquial sense. 
Coady J. saw no problem in reconciling his decision with that in the 
Aristocratic Case. He said: 


This case is clearly distinguishable from Williams et al. v. Aristocratic Restau- 
rants (1947) Ltd. . . . There the information sought to be conveyed was true, 
the object or purpose was to further the interests of the Union, and while the 
picketing extended to units of the defendant other than the unit wherein the 
labor [sic] grievance or trouble arose, these other units were under the same 
control, operation and ownership as the unit where the trouble arose, and 
further the act of the defendants was not per se unlawful.®® 


Of these three distinctions, the last two seem to be a difference in words 
rather than in substance, while the first seems too trivial a foundation upon 
which to grant an injunction. Surely in the case at hand the union was 
attempting to further its own interests,*® and as has been pointed out,** the 
use of the corporate entity seems to be a poor basis for differentiation. It 
seems that the important factor in this decision was that Coady J. was against 
picketing which results in a work stoppage. Whittaker J. in the Dawson 
Wade Case* also seemed to take this view since he approved of the Pacific 
Western Planing Mills Case and held that the existence of threats is evidence 
that a work stoppage was intended and that picketing to obtain this object 
was unlawful. 

Another indication of the proclivity of the British Columbia judiciary to 
limit the scope of the Aristocratic Case is shown by the decision of Wood J. 
in Bevaart v. Fletcher:** even though the circumstances would seem to have 
necessitated it, the Aristocratic Case was not mentioned. Here work was 
commenced on a construction project by a contractor whose employees were 
members of a union which was, however, not yet certified as the bargaining 
agent. Two pickets from a rival union walked peacefully up and down with 
placards stating truthfully that the work was not being done by members of 
their union, thus causing a work stoppage. Although the decision mainly 


88The Labour Injunction in British Columbia, p. 92. 

3914 D.L.R. (2d) 684, 688. One placard said there was a strike in progress, which 
statement was false. 

40B. Laskin, “Picketing: A Comparison of Certain Canadian and American Doctrines” 
(1937), 15 Canadian Bar Review 10 at p. 12, points out, with respect to Allied Amuse- 
ments Ltd. v. Reaney; Kershaw Theatres Ltd. v. Reaney, [1937] 4 D.L.R. 162 (Man. 
C.A.), the proclivity of the courts to look at the immediate object of the picketing to 
cause economic loss to the employer, rather than to look at is obvious long-term inten- 
tions and objects. / in N: 

414. W. R. Carrothers, “A Study in the Law of Picketing” (1955), 2 University of 
British Columbia Legal Notes 187 at pp. 217-18. ; 

42Dawson, Wade & Co. v. Tunnel and Rockworkers Union of Canada (1956), 5 
D.L.R. (2d) 715 (B.C.S.C.), 719-20. 

43(1956) 2 D.L.R. (2d) 77 (B.C.S.C.). 
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dealt with the problem of sufficiency of evidence, it is significant to note that 
the Aristocratic Case was not once mentioned, even though Wood J. made 
it clear that he felt such picketing should be enjoined. 

In the same year a case went through the courts of British Columbia 
which, although introducing no new doctrines with which to distinguish the 
Aristocratic Case, shows vividly how far the judiciary in that province are 
prepared to stretch the concept of the object of picketing. In Hammer v. 
Kemmis“ the essential facts were that a union picketed a small bakery shop 
where they were uncertified and had no collective agreement. This picketing 
had begun after one of the employees had been discharged, allegedly for 
cause, and another had quit work after joining the union. The pickets car- 
ried truthful placards. In this case, which Professor Carrothers calls “most 
significant,”*® the Aristocratic Case was distinguished by the most amazing 
twisting of facts, as is shown by the following excerpt from the judgment of 
Sullivan J.: 


In Williams v. Aristocratic Restaurants the conduct of Union pickets was held 
not to be a criminal offense nor to amount to nuisance. The conduct of defen- 
dants here went much further and in my opinion was illegal and constituted 
nuisance for which no statutory condonation exists. . . . The obvious purposes 
of the picketing by defendants here, were to interfere with the existing contrac- 
tual relations of plaintiffs with their employees and customers, and to put 
plaintiffs out of the wholesale bakery business, as punishment for what the 
Union says were “unjust” dismissals. . . .*° 


He goes on to say that owing to the fact that the two areas where the pickets 
were patrolling had only frontages of fifty and twenty-five feet, ingress and 
egress were thus impeded and so the picketing constituted a nuisance. Fur- 
ther, even though the placards were truthful, by “pointed staring and 
grimacing” the pickets conveyed the impression that in fact there was a 
strike in progress. The first of these qualifications virtually eliminates the 
possibility of peaceful picketing of the premises of any small store and the 
second would seem to apply to every picketing situation ever experienced. 
How remote is this approach from that of Justices Rand and Kerwin! Any 
person not trained to the circumlocutions of the British Columbia bench 
would have thought that the objects of the unions in both the Aristocratic 
Case and the Hammer Case would be the same, namely, to persuade third 
parties to aid them in their economic struggle with their respective em- 
ployers. It seems to be a non sequitur to say they persuaded them to do 
unlawful acts. Sullivan J., however, felt impelled to state the following: 


The objects and result of the operation of “information patrols” in the 
Williams v. Aristocratic case, as above stated, were (a) to persuade prospective 
customers not to patronize the employer’s restaurants, and (b) to persuade job 


44(1956) 3 D.L.R. (2d) 565 (B.C.S.C.), affirmed on appeal (1957) 7 D.L.R. (2d) 
684 (B.C.C.A.). ; he 5 

45Carrothers, “Recent Developments in the Tort Law of Picketing” (1957), 35 
Canadian Bar Review 1005 at p. 1008 

46(1956) 3 D.L.R. (2d) 565, 568. 
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hunters not to seek employment in Aristocratic restaurants. In this case the 
objects and results of defendants’ illegal conduct were (a) to bring about the 
breach of plaintiffs’ existing contractual relations with wholesale customers, 
and, (b) to induce plaintiffs’ employees to leave plaintiffs’ employ.*? 


It seems obvious that in both these statements of object what is left unsaid 
shows an underlying philosophy which contrasts vividly with that of the 
Aristocratic Case. The best criticism of these statements of Mr. Justice 
Sullivan are made in the course of the dissenting judgment of Davey J.A. 
when the case was affirmed on appeal: 


From the tenor of the learned Judge’s examination of Kemmis and the com- 
ments which fell from him during the course of it, as well as from his reasons 
for judgment, it would seem that his approach to this case was governed by the 
opinion that the Union, neither being the bargaining authority for the respon- 
dent’s employees, nor having any members employed by him, had no legitimate 
interest in his employees or the working conditions prevailing in his shop and 
therefore what it did must have been for some ulterior and improper purpose.*® 


Davey J.A. felt, and it is my contention that this is the correct approach, 
that Sullivan J. should have found the legitimate interest of the union in the 
fact that unions have an interest in seeing that union goods were used by 
the large factories and, further, that this interest is exactly what was en- 
visaged by Williams v. Aristocratic Restaurants.*® Unfortunately, the 
majority of the Court of Appeal agreed with the decision of the court below 
that the Aristocratic Case was properly distinguished.” 

If one assumes a certain hostility on the part of many of the members of 
the bench of British Columbia, it follows that, having circumvented the 
Aristocratic Case by the method of stressing the objects and results of 
picketing, this method will continue to be used to a greater extent to mini- 
mize the Aristocratic Case. Such is seemingly the case in Midland Superior 
Express Ltd. v. Scott®' where on a motion to continue an injunction issued 
by Clyne J., Ruttan J. concluded from affidavit evidence tendered by the 
complaining party only that, “I am satisfied that the picket alone is illegal, 
not because of its association with other illegal acts, but because the defen- 
dants by their own admissions have shown that the picket was to be used not 
for informative but for coercive purposes.”®? Here, even though the court 
accepted that there was peaceful picketing, little was made of the Aristo- 
cratic Case. It was merely treated in a few lines as standing for the proposi- 
tion that “a legal picket can exist side by side with other illegal acts being 
carried on by the parties to a trade dispute.”** The validity of this short 


47] bid., 571. 

48(1957) 7 D.L.R. (2d) 684, 689. 

49] bid., 695. 

50See Carrothers, The Labour Injunction in British Columbia, p. 33, for a more 
detailed analysis of this distinction. 

51(1957) 6 D.L.R. (2d) 302 (B.C.S.C.). 

52] bid., 304. 

53] bid., 303. 
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excerpt can even be doubted.™ Professor Carrothers’ main criticism of this 
case is that: 


The court does not spell out the nature of the coercion; I think it is fair to 

assume that the reference was to the general oppressiveness of the defendant's 
conduct, by itself a neutral factor in the issue of legality. And the threat of loss 
of business is common to virtually all acts of picketing: it is fundamental to and 
inherent in the collective bargaining process which is part of the fabric of 
modern trade unionism and which enjoys firm legislative and judicial 
recognition. 
That the threat of loss of business is at the heart of this decision cannot be 
doubted; similarly, that the threat of loss of business was envisaged as being 
legal by the Aristocratic Case cannot be doubted. Thus, this decision indi- 
cates a refusal to follow either the spirit or the letter of the Aristocratic 
decision. 

Upon review of these cases, it has been concluded that there “seems, 
however, to be a growing tendency to the view that picketing which circum- 
vents the collective bargaining law is unreasonable and enjoinable.” There- 
fore, if this view prevails, it follows that “it is a vital qualification to the 
Aristocratic case.”®* This conclusion, at least for the British Columbia 
courts, seemed to be reinforced by the Todd Bolton Case." Here, Morrow, 
Local Judge S.C., granted a blanket injunction against, inter alia, any type 
of picketing. He merely had affidavit information before him, from which 
the only real facts that emerged were that the union had commenced picket- 
ing before a strike vote had been taken as required by relevant British 
Columbia legislation.** 

The proclivities of the British Columbia bench seemed to be adopted by 
Alberta in the Bennett and White Case.®® Here again was an attempt to rely 
on the concept of inducing breach of contract to distinguish the Aristocratic 
Case. The facts were that the union wanted sub-contractors on a construc- 
tion project to use union men and, when they refused, the union picketed the 
works of the main contractor. The court felt that all the elements of the tort 
of inducing breach of contract were present, so the picketing, which had 
been peaceful, was enjoined. There is no doubt “that both judgments in the 
Court of Appeal turn in part on what the judges considered was an absence 
of a trade dispute, which deprived the picketing of justification or reasonable 


54For a criticism of the validity of this statement, see Carrothers, “Recent Develop- 
ments in the Tort Law of Picketing” (1957), 35 Canadian Bar Review 1005 at p. 1014. 

55] bid., at p. 1015. 

56Carrothers, The Labour Injunction in British Columbia, at p. 74. 

587Todd, Bolton and Zogas Hotel Ltd. v. Tomson and Beverage Dispensers Culinary 
Workers Union, Local 835 (1957), 6 D.L.R. (2d) 711 (B.C.S.C.). 

58This case does not make it clear whether the vote must authorize the strike before 
lawful picketing can be commenced. However, Professor Carrothers cites an unreported 
British Columbia case to the effect that the strike need not be lawful (35 Canadian 
Bar Review 1005 at pp. 1017-19). i : 

59Bennett and White Alberta Ltd. v. Van Reeder and International Union of Operat- 
ing Engineers, Local 933 (1957), 6 D.L.R. (2d) 326 (Alta. C.A.). 
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self-interest and branded it with the object of interfering with the operations 
and inducing breach of contract.” This reinforces the contention that the 
courts are requiring close adherence to labour legislation designed to deal 
with industrial disputes. However, it is my submission that this tendency of 
courts in the west of Canada is not so much a desire to further the objects 
of the legislator ds to impose their own social philosophy on both case law 
and legislation. Clearly they were willing to twist legislation favouring the 
extension of peaceful picketing in such a way that it afforded little or no 
protection to labour unions.** The demand of these judges to confine union 
activity to the framework of relevant labour codes supports my thesis that 
these judges tend to interpret every situation against the possibility of 
peaceful picketing. “(T]he very fact,” says Carrothers, “that there is a 
common law of picketing is indicative that the labour codes are not neces- 
sarily definitive of the lawful use of economic power in labour-management 
disputes.”** This statement lends strength to my contention that these judges 
have used an eclectic approach based on personal bias. I will admit that it is 
impossible to be without some bias which will affect a critical selection of 
fact and law; I merely point out this fact to bring into contrast the under- 
lying economic and social philosophies of the British Columbia bench with 
those implicit in the Aristocratic Case. 

The Bennett and White Case is equally important for its explicit treat- 
ment of the Aristocratic doctrine. Clinton Ford J.A. says that in the circum- 
stances the Aristocratic Case had no application since it dealt only with 
nuisance.” He goes even further, saying that inducing breach of contract 
and conducting picketing in such a manner as to cause a nuisance are quite 
separate causes of action. Thus, “The Williams case was not in any way 
concerned with this cause of action for there was there no contract which 
had been breached by the act of the Union members.” It would seem that 
here again the court was assuming too much. Since conspiracy had been 
dealt with in both the first two decisions in the Aristocratic Case, but not at 
the final level, it seems reasonable to assume that contracts had been broken 
in the sense that, no doubt as a result of the picketing in that case, union 
drivers supplying the picketed restaurants would not cross those picket lines. 
Such a view could easily have been taken by the court; that it refused to do 
so is, again, evidence of the judiciary’s inability to adjust common law to 
contemporary social facts and philosophies. 


60Carrothers, “Recent Developments in the Tort Law of Picketing’ (1957), 35 
Canadian Bar Review 1005, at p. 1025. 

61See the reference to O’Halloran J.A. and the British Columbia Trade-unions Act, 
supra, fn. 2 

62Carrothers, “Recent Developments in the Tort Law of Picketing” (1957), 35 
Canadian Bar Review 1005 at p. 1025. To the same effect see Davey J.A., dissenting in 
the Hammer Case, supra, fn. 44, where he deals with this problem and also indicates 
that some codes explicitly indicate extramural activity. 

636 D.L.R. (2d) 326, 329-30. 

64] bid., 332. 
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Of extreme importance in the development of the Aristocratic Case was 
the decision in the Becker Case.® The facts were that the plaintiff construc- 
tion company had declared a lock-out with the result that the men of the 
defendant union were unable to proceed with a building under construction. 
The plaintiff construction company refused the request of the union to 
inspect the plumbing and fitting work to see that none was being done by 
non-union men during the lock-out. This, the court found, precipitated 
peaceful picketing of the premises. O’Halloran J.A. delivered the unanimous 
decision of the court to the effect that an injunction should not be granted, 
purporting to follow the Aristocratic Case. The tenor of this judgment was 
surprising and deserves to be quoted at length before commenting on it. 
The core of his judgment was: 


The damage the respondent complains of, actual and anticipatory, was not 
caused (in the sense of effective cause) by the Plumbing and Pipe Fitting Union 
or by its picketing as described. It is true that the respondent_may have suffered 


very substantial damages because other union tradesmen, ee eens, 
painters, teamsters, etc. (with whom respondent had no labour difficulty 


record) declined to cross the Plumbing and Pipe Fitting picket line and thereby 
failed to continue work in their respective trades on the building; but as appel- 
lants’ counsel points out that was not caused (in the sense of effective cause) by 
the Plumbing and Pipe Fitting Union. No doubt it results from the acts or non- 
acts of these other union tradesmen by their failure to cross the . . . picket line. 
The damage respondent thus suffered and anticipated is and will be caused (in 
the sense of effective cause) by these other union tradesmen; but they are not 
parties to this action. What legal action, if any, respondent may have under 
existing law against such persons is outside the scope of the present litigation. 


This case seems to deviate greatly from earlier decisions in that it recognizes 
the purposive element of picketing and, what is more important, that 
successful persuasion does not, at least in some cases, leave the picketing 
union open to liability. The Becker Case may have heralded the beginning 
of a new approach to peaceful picketing in British Columbia. However, one 
swallow does not make a summer, and at the conclusion of this judgment 
there were ominous rumblings of liability in situations where unions wish to 
“punish” employers and also of the possible applicability of the doctrine of 
conspiracy to injure. 

The suspicion that the Becker Case does not show a change of heart on 
the part of the British Columbia courts as a whole is heightened by the 
Therien Case.*’ Here Therien was an independent trucker supplying trucks 
and men, and even driving trucks himself, for the City Construction Com- 
pany. The union had a closed-shop agreement with this company which 
required all drivers to join the union or not work unless there was no union 

65Becker Construction Co. Ltd. v. United Association of Journeymen and Apprentices 
of the Plumbing and Pipe Fitting Industry (1958), 15 D.L.R. (2d) 354 (B.C.C.A.). 

66] bid., 357. 

67Therien v. International Brotherhood of Teamsters, Chauffeurs, Warehousemen 


and Helpers, Building Material, Construction and Fuel Truck Drivers, Local 213 
(1959), 16 D.L.R. (2d) 646 (B.C.C.A.). 





| 
| 


ed EE 


—— ee Oo SOO 


~~ aS 


\ 





SHorT, UNHAPPY LIFE OF THE “ArIsTOCRATIC” DoctrRINE 179 


help available. Therien, a non-union man, acceded to this agreement so far 
as his employees were concerned, but would not join the union himself 
because he was an employer and precluded from doing so by section 4 of the 
Labour Relations Act.®* The union told the company that they would picket 
the company’s jobs. Therefore, the company stopped availing themselves of 
Therien’s services which could legally be done because Therien only worked 
from day to day and had no contract for a longer period. Clyne J. found 
that this meant that “the Union officials meant, and were understood to 
mean, that they would, by means of a picket line carrying placards, take 
such steps as would have the effect of interfering with and obstructing the 
operations of the company and of making it appear to the public and the 
labour Unions that the company had broken its contract with the defendant 
Union or was indulging in unfair labour practices.”*® DesBrisay C.J.B.C. 
agreed with these findings and called this statement a “threat.” He re- 
turned to the language of conspiracy to injure and of inducing breach of 
contract. He felt that even “if the motive of the appellant was lawful it was 
not entitled to interfere with the respondent’s business and means of gaining 
a living by employing illegal means or seeking to induce an illegal act on the 
part of the respondent.” Thus he concludes: “The appellant accordingly 
cannot justify its action, and the judgment below should be sustained. . . .”™ 
Here there is gross disregard of the Aristocratic Case. Surely in this situation 
the right to picket peacefully in furtherance of its interpretation of a collec- 
tive agreement should be open to a union. To paraphrase the language of 
O’Halloran J.A., the “effective purpose” of such picketing would be to 
enforce the union’s view of the interpretation of a collective agreement 
rather than to injure Therien. Here what was effected was not a breach 
of an existing contract, but rather the prevention of the formation of future 
contracts. However, a factor stressed by the whole court was that before the 
union had a right to picket, arbitration provisions of relevant labour legisla- 
tion should have been complied with. Thus, again, both the “wonderland 
of confusion” and the possibility of striking at the union’s picketing power 
by demanding a strict observance of arbitration provisions were resorted to 
by the court to limit picketing. Here, at last, as Professor Carrothers prophe- 
sied, is a strict statement that any picketing, however lawful and peaceful, 
will be enjoined unless there has been compliance with all relevant labour 
legislation. 

The judgment of Davey J.A. also sheds light on the renunciation of the 
Aristocratic Case by the British Columbia courts. He discusses the meaning 
of “coercion” and “intimidation” in the section of the Labour Relations Act 


68§$.B.C. 1954, c. 17. This Act was the successor of the Trade-unions Act, R.S.B.C. 
1948, c. 342. 

69The lower court decision, reported (1957), 13 D.L.R. (2d) 347 (B.C.S.C.), at 
p. 350. 

7016 D.L.R. (2d) 646, 650. 

T1[bid., 652. 
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which was the successor of section 3 of the Trade-unions Act under discussion 
in the Aristocratic Case. He gets around the difficulties presented by the 
Aristocratic Case by merely saying that the discussion there was in another 
context. The new section reads: “No trade-union, employers’ organization, 
or person shall use coercion or intimidation of any kind that could reasonably 
have the effect of compelling or inducing any person to become or refrain 
from becoming, or to continue or cease to be, a member of a trade 
union. . . .””* He deduces from this that every employee has a right to join 
a union and that conversely, therefore, everyone has a right not to join a 
union.** He concludes that, in his opinion, “any form of pressure, including 
economic and perhaps some forms of social pressure, is included in ‘coercion’ 
and ‘intimidation’ under s. 6, even though the conduct be not otherwise 
wrongful.”** This is a far cry from the dichotomy envisaged by Mr. Justice 
Rand. It is my submission that the proper approach would have been to 
disregard completely section 6, and look rather to section 8. What should 
have been done was to say that the collective agreement dealt in terms of 
work rather than men and that a closed shop existed with regard to trucking. 
On this basis the object of picketing does not conflict with any interpretation 
of section 6. 

British Columbia courts, then, have possibly cut the Aristocratic doctrine 
down to next to nothing. I say “possibly” because, as shown by the Becker 
Case, there is no logical necessity for a court to come to a certain decision 
in a field where policy is so important. The choice of a certain social philo- 
sophy as a frame of reference for the critical selection of facts and relevant 
law dictates the decision in the field of picketing. However, at present, for 
all practical purposes the Aristocratic Case is meaningless in British Colum- 
bia. There are numerous qualifications to which peaceful picketing must 
conform besides the obvious qualifications of non-violence on the picket line 
or truthful placards: first, before there can be lawful, peaceful picketing 
there must be strict compliance with relevant labour arbitration legislation ;”° 
second, as a practical matter, small stores cannot be picketed as two pickets 
in front of stores with frontages of fifty feet or less may well constitute a 
nuisance ;"* and, third, besides the fact that picketers must say nothing to 
any third persons, they must also be careful not to “grimace or stare 
pointedly.””* Since picketing will be enjoined on affidavit evidence of one 
party alone,”* it seems difficult to see how they could avoid being found to 
infringe at least one of these ludicrous qualifications. 

Explicitly, the Aristocratic Case has been limited by saying that it only 


72The Labour Relations Act, S.B.C. 1954, c. 17, s. 6. 

78This converse proposition is wrong: section 8 says you can have a closed-shop 
agreement. 
74(1959) 16 D.L.R. (2d) 646, 661. 
TT herien Case, supra, fn. 67. 
7Hammer Case, supra, fn. 44. 
TIT bid. 
78Midland Superior Case, supra, fn. 51. 
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applied to nuisance,” and that picketing, to fall under the protection of this 
doctrine, must only be carried on at other outlets of the same corporate 
entity.*° Implicitly it has been limited by failure to mention it;*' by saying 
that it was discussed “in another context” ;®* and also by establishing a 
hierarchy of protected values, with the right of use of property and the right 
of protection of prospective economic advantage®* having more importance 
than the right to picket peacefully. The greatest limitation on the Aristocratic 
Case has been, however, the emphasis placed on the object of picketing. The 
latest move in this field has been to say that one cannot picket to force a 
person to join a union.™ Still, the most important result of stressing the 
object of picketing is the use of the doctrine of inducing breach of contract.*® 
Here, most clearly, the prejudices of the British Columbia bench are ex- 
posed: “object” is an exceptionally vague word and its interpretation reflects 
the underlying views of the interpretor. In this area the existence of contracts 
has been assumed," facts have been twisted,** and the legitimate objects of 
a labour union viewed narrowly.** It is doubtful whether in British Colum- 
bia the Aristocratic Case can ever be used by unions to justify picketing that 
has proved to be effective. 

The future of the Aristocratic Case in British Columbia will be greatly 
affected by the new Trade-unions Act.*® At present this Act has only been 
discussed in one reported case” and there little of importance emerged. Thus, 
one can only conjecture, on the basis of the above-mentioned tendencies of 
the judiciary in that province, how this new Act will affect the possibility of 
unions engaging in effective peaceful picketing. Section 3(1)** although not 
using the term, presumably sets out exhaustively the conditions of legal 


79Bennett and White Case, supra, fn. 59. 
80Pacific Western Planing Mills Case, supra, fn. 36. 
81E.g., Bevaart Case, supra, fn. 43. 
82Therien Case, supra, fn. 67. 
83E.g., Midland Superior Case, supra, fn. 51. 
84Therien Case, supra, fn. 67. 
85E.g., Comstock Case, supra, fn. 31. 
86E.g., Hammer Case, supra, fn. 44. 
87] bid. 
88E.g., Therien Case, supra, fn. 67. 
89§ B.C. 1959, c. 90. 
Blue Star Line Ltd. v. District No. 1, International Woodworkers of America (1959), 
29 W.W.R. (N.S.) 337 (B.C.S.C. in Chambers). 
%1This section reads as follows: 
“3. (1) Where there is a strike that is not illegal under the Labour Relations Act 
or a lockout, a trade-union, members of which are on strike or locked out, and anyone 
authorized by the trade-union may, at the employer’s place of business, operations, or 
employment, and without acts that are otherwise unlawful, persuade or endeavour to 
persuade anyone not to 
“(a) enter the employer’s place of business, operations, or employment; or 
“(b) deal in or handle the products of the employer; or 
““(c) do business with the employer. 
(2) Except as provided in subsection (1), no trade-union or other person shall 
persuade or endeavour to persuade anyone not to 
“(a) enter an employer’s place of business, operations, or employment; or 
“(b) deal in or handle the products of any person; or 
““(c) do business with any person.” 
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picketing and so, as a practical matter, cases dealing with either the common 
law of picketing or earlier legislation relevant to picketing, among which is 
included the Aristocratic Case, may be of no importance in British 
Columbia. 


II 


It was stated by Professor Laskin in 1947 that the “Ontario and Quebec 
courts have in their more recent pronouncements displayed a greater 
tolerance of picketing than have the courts of other provinces.”*®? When he 
mentioned “other provinces” he undoubtedly had in mind British Columbia, 
and it will be interesting to note how well this observation will stand up after 
a review of later decisions from these two jurisdictions. 

The Quebec bench has rarely dealt with the Aristocratic Case, and in the 
two cases where it has been mentioned®* the same judge, Mr. Justice 
Marquis, gave the decisions. With such a paucity of reports it is difficult to 
establish any trends. However, an observer of the Quebec scene has 
commented : 


Realization of the true issues of irreparable damage and balance of con- 
venience has led in Quebec to a certain emphasis upon procedural safeguards 
in the use of the labour injunction. In fact, the Quebec court of appeal has 
definitely broken with the old view that injunctions in labour disputes are to be 
issued almost as a matter of course.®* 


In the Noranda Case Mr. Justice Marquis, in passing, said that the Aristo- 
cratic Case “simply decided that if some workers do not trespass on the 
property of the employer and do not injure him in the execution of his work, 
the latter has no interest to petition for an injunction.”® Again, in the 
Tricot Somerset Case Marquis J. adverts very briefly to the Aristocratic Case 
as follows: “Cette décision d’espéce reconnait implicitement que l’injonction 
aurait été maintenue, si les piqueteurs avaient nui a l’employeur, surtout 
s'ils avaient eméché de se rendre 4 son établissement.”’®® One can hardly say 
that this observation inhibits the Aristocratic Case. This decision is note- 
worthy in another respect. The action sought the continuation of an interim 
injunction which was phrased in the broadest possible language. Marquis J. 
issued an injunction, but he did so in a manner much more specific, pro- 

92Laskin, “Labour Law: 1923-47” (1948), 26 Canadian Bar Review 286 at p. 294. 
Here he was thinking, for example, of Canadian Dairies Ltd. v. Seggie, [1940] 4 D.L.R. 
725 (Ont. S.C.). 

83Noranda Mines Ltd. v. U.S.W.A. (1954), 109 Can. C.C. 270 (Que. S.C.); 
Tricot Somerset Inc. v. Le Syndicat Catholique du Tricot Somerset Inc., [1954] Rev. 
Leg. (N.S.) 93 (Que. S.C.). s é : : , 

94J. J. Spector, “Labour Relations—Injunction—Picketing—Trends in Quebec Law” 
(1954), 32 Canadian Bar Review 672 at p. 676. For the earlier position in Quebec, 
see J. J. Spector, “Labour Injunctions in Quebec” (1942), 2 Revue du Barreau 312. 


95(1954) 109 Can. C.C. 270 at p. 280. 
96/1954] Rev. Leg. (N.S.) 93, 116. 
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hibiting only acts of actual intimidation, yet still permitting effective 
picketing.*” 

It seems clear on the basis of these two cases that Quebec has not ex- 
plicitly limited the spirit of the Aristocratic Case. However, in the Borek 
Case,** although not mentioning the Aristocratic Case, Monpetit J. im- 
plicitly limits it by the following statement: 


. [I]t seems to me that the following proposition is in order: “picketing” 
as such or what is often referred to as “peaceful picketing” is not illegal and 
cannot be restrained by way of injunction as long as it is exercised in a way not 
contrary to any of the provisions of the Criminal Code or of local by-laws and 
regulations or to any of the articles of the Civil Code.® 


The validity of the last part of the above statement is doubtful and, although 
it has not been acted on, it does seem to invite litigation. For example, does 
this mean that a by-law prohibiting loitering can outlaw peaceful picketing? 

Despite the early rationality of Quebec courts towards peaceful picketing, 
there are straws in the wind to indicate that this attitude may be changing. 
The recent Sauvé Fréres Case’ has introduced emphasis on the object of 
picketing. In this case a union had a labour dispute with their employer, 
who supplied goods to the plaintiff, and in order to bring pressure against 
him, they picketed the plaintiff's store. It is opportune to recall here the 
words of Mr. Justice Rand in the Aristocratic Case that “the owner’s 
economic strength is derived from his total business; and it is against that 
that the influence of information is being exerted.”’®* Mr. Justice Cété, 
however, preferred to avoid mentioning the Aristocratic Case, and stressed 
the fact that he believed the primary object of the union was to hurt the 
trade of the plaintiff. Using the concept of inducing breach of contract, he 
established, or perhaps it might be better to say reaffirmed, a hierarchy of 
judicially preferred values: the right of the plaintiff to freedom in its 
commercial activities being superior to the right of the defendants to picket 
peacefully in order to further what they feel are legitimate objects of their 
union. 

It is difficult to draw any conclusions, from the above cases, about the 
future of the Aristocratic Case in Quebec. The earlier cases seem to be in 
accord with the thought expressed in the Aristocratic Case in favour of 


*7See Spector, “Labour Relations—Injunctions—Picketing—Trends in Quebec Law” 
(1954), 32 Canadian Bar Review 672 at p. 675: “There is little doubt but that the 
interim injunction originally issued on an ex parte application was too broad. . 
The interlocutory injunction issued in the case by Marquis J-s in consonance with the 
more acceptable view evolved over a long period of judicial interpretation, endeavoured 
to restrain acts of obstruction in more precise terms, without completely outlawing 
effective collective action. . . .” 

98Borek v. Amalgamated Meat Cutters and Butcher Workmen of North America, 
[1956] Que. S.C. 333. 

997bid., 339. The italics are added. 

100Sauvé Fréres Limited v. Amalgamated Clothing Workers of America, [1959]C.S. 
nos. 5 et 6, p. 341, reported in 59 Labour Gazette 944. 

101[1951] 3 D.L.R. 769, 792. 
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peaceful picketing; the latter cases show a tendency to limit the operation 
of peaceful picketing. With the introduction of the concept of inducing 
breach of contract into Quebec labour law the key to limiting peaceful 
picketing awaits any judge whose views are unfavourable towards the 
effective use of this economic weapon by organized labour. On the whole, 
the view that Quebec courts have “displayed a greater tolerance of picketing” 
than those in British Columbia is still valid. 

Unfortunately this comment cannot still be made with respect to Ontario. 
Almost simultaneously with the Aristocratic Case, the High Court of Ontario 
had to deal with the problems of peaceful picketing in the Dry Batteries 
Case.’°* Here McRuer C.J.H.C. made the following statement: 


It may be very true that the employees have improperly broken their agree- 
ment and it may be that it is unlawful for them to break their agreement, but 
I think they nevertheless have a common law right to inform others peacefully 
that they are on strike, be the strike lawful or unlawful, and if they choose 
to exercise this right by picketing in a manner that is not otherwise unlawful 
their actions cannot be restrained by, and particularly by, an interlocutory 


injunction. 

From this statement one gathers that his position was based on a philosophy 
of picketing akin to that of both Rand J. and Kerwin J. It also shows an 
awareness of the inherent dangers of indiscriminate use of the labour injunc- 
tion.*°* The learned Chief Justice was not, however, as positive about the 
use of peaceful picketing as he might have been. Thus, he felt impelled to 
qualify the above enunciation of policy by the following statement: 


I am not at all convinced that, in what one may call the guise of advancing 
their interest in a labour dispute, employees are entitled to bring external 
pressure to bear on others who are doing business with a particular person 
for the purpose of injuring the business of their employer so that he may capitu- 
late in the dispute.’ 


This statement, as time proved, was only too prophetic. 

Although the Aristocratic Case has been referred to only once in 
Ontario,"°* many cases on peaceful picketing have been decided which 
implicitly limit the Aristocratic Case. For example in the Dabous Case™® 
Stewart J., upon finding that there was both an illegal strike and peaceful 
picketing, held that even though the ordinary employees’ right to picket 
was not affected by this illegality, it was still possible to enjoin officers of 


102General Dry Batteries of Canada Ltd. v. Brigenshaw, [1951] 4 D.L.R. 414, 418 
(Ont. H.C.). 

108The problems of the use of the labour injunction are shown by Professor Laskin in 
his article, “The Labour Injunction in Canada: A Caveat” (1937), 15 Canadian Bar 
Review 270, where he asked for the eventual acceptance of the labour injunction into 
Canada with a full understanding of its social significance. It is unfortunate that more 
heed was not paid to this warning by more of the members of the bench in various 
provinces. 
104[1951] 4 D.L.R. 414, 419. 
105]m Har-A-Mac Construction Co. v. Harkness, [1958] O.W.N. 366 (Ont. H.C.). 
106Dabous v. Thibault, [1955] 2 D.L.R. 79 (Ont. H.C.). 
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the union from picketing since it was unlawful for them, under section 50 
of the Ontario Labour Relations Act,’ to support or encourage an unlawful 
strike. Mr. Justice Stewart felt that: “It is obvious that taking an active 
part in picketing is in the strongest possible manner encouraging and 
supporting an unlawful strike. . . .”2°° 

The first major limitations, of both the letter and spirit of the Aristocratic 
Case—again without mentioning it by name—came in the Smith Brothers 
Construction Case.'°° Here the facts were that, according to affidavit evi- 
dence of the plaintiff, a strike had been declared illegal and therefore the 
plaintiff wished all picketing enjoined. The defendant tried to depend on 
the Dry Batteries Case but Mr. Justice Wells said this case was distinguish- 
able as there was no finding of an illegal strike there. Thus in this instance 
picketing could be enjoined. This seemed patently wrong because Chief 
Justice McRuer said explicitly in that case that he would have come to the 


same decision whether the strike was lawful or unlawful.” Mr. Justice 
Wells then added: 


It is perfectly clear that the effect of setting up the picket-lines, even though 
they are peacefully set up and well-behaved, is to interfere without any legal 
justification in the contractual relation existing between the plaintiff and the 
owners of the various properties picketed, and the mere fact that there had 
been held to be established on certain occasions a right to picket must not blind 
the eyes of the Court to what flows from the acts under consideration in this 
case.}1! 


Really, this amounts to saying that peaceful picketing can never be lawful 
if effective'’*—and this was said without any reference to the Aristocratic 
Case. 

The same proclivity to limit peaceful picketing, while not adverting to 
the Aristocratic Case, was shown when the injunction issued in the Smith 
Brothers Construction Case was brought before McLennan J. for continu- 
ance. His approach to peaceful picketing is shown by the following 
statements: 


There was no evidence that the pickets did anything else than walk up and 
down at the site of the construction jobs, carrying the signs. There was no evi- 
dence of any violence or disturbance or persuasion of any kind other than the 
mere fact of their presence with the signs, and it was not suggested there was 


107R.S.0. 1950, c. 194. 

108[ 1955] 2 D.L.R. 79, 81. 

109Smith Brothers Construction Co. v. Jones, [1954] 2 D.L.R. 117 (Ont. H.C.). 

110[1951] 4 D.L.R. 414, 419. ; ; 

111[1954] 2 D.L.R. 117, 122. The italics are added. This statement was quoted with 
approval by McRuer C.J.H.C. in Wilson Court Apartments Ltd. and Diamond and 
Mogil Builders Ltd. v. Genovese (1958), 14 D.L.R. (2d) 758 (Ont. H.C.), 761. 

112See Laskin, “Labour Law: 1923-47” (1948), 26 Canadian Bar Review 286 at 
pp. 290-1, where he comments: “Picketers communicate information on the picket 
line in order to persuade and, even when they merely carry placards and do not accost 
passers-by, there is little doubt that their primary concern is persuasion. To deny that 
persuasion can be lawful when accompanied by patrolling is to deny that picketing can 
be lawful in any conceivable circumstances.” 
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any libel. However, in my opinion, if the development of the Trade Union 
movement has reached the point where workers will not cross a picket-line 
to go to work, that is just as effective an interference with contractual regula- 
tions as any other form of restraint might be.'!* 


In short, if this view prevails it is difficult to imagine any type of peaceful 
picketing which would be legal. The result of this case seems to be that the 
more effective a picket line is, the more illegal it seems to be. This seems to 
be the case which answers in the affirmative Professor Laskin’s query 
“whether Canadian courts will arive at the position that any picketing which 
is likely to be effective must be prohibited.”’* A narrower view of this 
case might be taken: that the real basis for the case was that there was 
non-compliance with relevant labour legislation; that is to say, picketing 
for recognition, such as occurred here, is not one of the accepted steps by 
which a union becomes certified under the Labour Relations Act.1* The 
judgment depended heavily on the Oakville Wood S pecialites Case'® which 
in turn indicated that there must be compliance with such legislation before 
there exists a right to picket.""” 

The tendency of Ontario courts to curtail effective peaceful picketing was 
continued in the Wilson Court Apartments Case. There McRuer C.J.H.C. 
makes the following statements: 


In that case [Smith Bros. Construction Case] there was an unlawful strike. 
In this case there is no strike but an agreement to produce a certain result 
by picketing, and through picketing to bring about a combined economic 
pressure by preventing the progress of work. One must remember that there 
is no law in Ontario yet that compels employers to employ Union labour. 
When the Legislature wishes to go that far it may and the people must bow 
to it. Until it does I think that it is quite open to find . . . that it is a matter 
of taking the law into one’s own hands when a group agree together to 


effect breaches of contract for the purpose of forcing employers to employ 
Union labour.""* 


Professor Carrothers has noted: “The challenge of the recent cases is to 
determine whether the evidence supports the conclusion that . . . the pickets 
not merely sought support which could lawfully be given but induced 
employees to do an unlawful act.”*'® From the decision in this case it seems 


113§mith Bros. Construction Co. v. Jones, [1955] 4 D.L.R. 255, 264 (Ont. H.C.), 
quoted with approval by Wood J. in Bevaart v. Fletcher, supra, fn. 43. 

114B. Laskin, “Picketing: A Comparison of Certain Canadian and American Doc- 
trines” (1937), 15 Canadian Bar Review 10 at p. 19. 

115R.S.0. 1950, c. 194. 

116Qakville Wood Specialties v. Mustin, [1950] O.W.N. 735 (Ont. H.C.). 

117See T. R. Wilcox, “Labour Relations—Picketing—Illegal Strike—Injunction” 
(1951), 29 Canadian Bar Review 531 at pp. 532-3, where he says of the Oakville Case: 
“Although the point is not mentioned in the report of the case, it seems clear that the 
decision must stand for the proposition that, even assuming a common law ‘right’ to 
picket, the so-called right is conditioned on observance of the provisions of collective 
bargaining statutes that lay down conditions precedent to its lawful exercise.” 

118(1958) 14 D.L.R. (2d) 758, 761-2 (Ont. H.C.). ; ee 7 

119Carrothers, “Recent Developments in the Tort Law of Picketing” (1957). 35 
Canadian Bar Review 1005, at p. 1019. 
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that Chief Justice McRuer is willing to accept as evidence of conspiracy 
a mere showing that economic pressure has been brought to bear, and in 
the situation of inducing breach of contract is willing to assume that such 
contracts exist. This approach to the vexed problem of inducing breach of 
contract seems rather casual in light of the criticisms of this doctrine’”° 
and the usual stricturés regarding the care with which an injunction should 
be issued. That he should issue injunctions so casually exhibits clearly that 
he holds the sanctity of existing and prospective business relations above the 
right of unions to picket peacefully. 

Chief Justice McRuer continued this approach to picketing in the 
Canadian Overseas Shipping Case.’* There it appeared that the plaintiff’s 
intention was to curtail the use of sailing masters in areas where they were 
not obliged by statute to have them. Thus a dispute arose with members of a 
shipping masters’ association and picketing ensued at the port where certain 
pilots, whom the plaintiffs were obliged by statute to use, embarked for 
their trips. The result was that the pilots refused to cross the picket lines, 
which, the court held, were carried on peacefully. He held that the object 
of the picketing was to prevent the shipowners from getting pilots, rather 
than inform the public of the dispute. He stressed the fact that the Canada 
Shipping Act’** gave shipowners the “right” to have pilots.’** Thus, stressing 
an importance “for our whole national economy,”’** he claims it was 
tortious of the unions to deprive the shipowners of their legal rights. This 
case gives further notice that the Aristocratic Case is atrophying in Ontario. 
Again, as in most previous cases, that case is not even mentioned; again the 
objects of legitimate union picketing are interpreted narrowly; but the 
crushing blow is the statement that the shipowners have the “right” to 
have pilots. The whole philosophical bias of the court is displayed in this 
one pronouncement. 

It remained for the Har-A-Mac Case’ to explicitly advert to the Aristo- 
cratic Case. Here the sole complaint of the company against the union 
was that the picketing was intended to induce breaches of contracts between 
the company and those with whom they were doing business as employees 
or sub-contractors. In the course of his judgment, Aylen J. stated: 


120See Spector, “Labour Relations—Injunction—Picketing—Trends in Quebec Law” 
(1954), 32 Canadian Bar Review 672 at p. 677, where he says: “The doctrine of 
procuring breach of contract, when applied to a bona fide labour dispute, is I suggest 
somewhat out-moded, especially in view of sections 497 and 490, and the amendment 
of 1934 to section 501, of the Criminal Code.” 

121Canadian Overseas Shipping (1956) Ltd. v. Kake (1959), 15 D.L.R. (2d) 133 
(Ont. H.C.). 

122R.S.C. 1952, c. 29. 

12315 D.L.R. (2d) 133, 137. 

124Notice the similarity to Whittaker J. in the Dawson Wade Case (1956), 5 D.L.R. 
(2d) 715, 716, where he stressed that the plaintiffs were “engaged in construction work 
of great public importance in British Columbia.” It is difficult to escape the conclusion 
in both these cases that the learned judges were more interested in what they considered 
to be important public interests than the interests of the union which, I submit, are 
also of a public nature. 

125[1958] O.W.N. 366 (Ont. H.C.). 
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It was admitted that the picketing has been peaceful. . . . The union 
attempted to become the bargaining agent for the plaintiff’s employees but 
did not secure sufficient support to be so appointed. The picketing had resulted 
in the employees of the plaintiff or its subcontractors refusing to cross the 
picket line and if that was continued there was no doubt that the plaintiff 
would be unable to complete its contract. . .. The defendants had full knowl- 
edge of these facts and it appeared evident from the material that the real 
purpose of the picketing was not so much to draw the attention of the public 
to what the union claims to be unfair labour practices by the plaintiff as to 
force the plaintiff to negotiate a contract with the union whether or not labour 
laws had been complied with.1#6 


Mr. Justice Aylen felt bound by the Smith Brothers Construction Case'*" 
and rejected counsel’s argument that he need not be constrained by that 
decision since in the course of it the Aristocratic Case was not considered. 
He stated that, even if counsel’s argument were valid, he was bound by the 
Bennett and White Case,'** whose facts he considered similar to those in 
question. He felt there was no question of inducing breach of contract in 
Williams v. Aristocratic Restaurants. He concluded that in “the Williams 
case a dispute had arisen in connection with labour negotiations of a bona 
fide nature and the union was attempting to protect its legitimate 
interests,””!*® 

Ontario cases thus exhibit a tendency to avoid dealing expressly with the 
Aristocratic Case. By implication, though, that case is limited by use of 
the doctrine of inducing breach of contract’*’ and a concomitant narrow 
view of the legitimate objects of union activity."** Although earlier there 
seemed to be hope that the tenor of the Aristocratic Case would be fol- 
lowed,"** it now seems apparent the courts are going to deviate from the 
social philosophy there enunciated.** Explicitly it has been limited by the 
statement that the right to peaceful picketing is conditioned on compliance 
to relevant labour legislation governing strikes."** One can expect that the 
trend of Ontario cases will more and more approximate the experience of 
British Columbia. 


Ill 


When the histories of the judicial interpretation of the Aristocratic Case 
in these three prominent provinces are compared, it becomes apparent 
that in each jurisdiction the efficacy of the doctrine there laid down is being 


126] bid., 366-7. The italics are added. 

127See supra, fn. 113. 

128See supra, fn. 59. 

129[ 1958] O.W.N. 366, 367. 

130F.g., Wilson Case, supra, fn. 111. 

181E.g. Smith Bros. Construction Case, supra, fn. 109. 
182E,.g., Canadian Overseas Shipping Case, supra, fn. 121. 
183E.g., Dry Batteries Case, supra, fn. 102. 

184E.g., Canadian Overseas Shipping Case, supra, fn. 121. 
185Har-A-Mac Case, supra, fn. 105. 








SS weve mail Twa Ew 


ie 


of 


1- 
1e 
1€ 
ce 
1e 


of 


nt 
ng 


<0 ee 


OUR er, 


one 


a 


SHorT, UNnappy Lire oF THE “AriIsTocRATIC” DoctrRINE 189 


severely limited. These limitations are greatest in British Columbia and 
slightest in Quebec, with Ontario taking an intermediate position; the 
degree of limitation varying proportionately to the number of picketing 
cases decided by the courts of each jurisdiction. Also, one notes a progressive 
tendency on the part of the various judges to change their view toward 
picketing: after an eafly compliance with the general philosophy of picket- 
ing laid down in the Aristocratic Case there is a trend toward stressing the 
objects and results of picketing.’*® As a result of the tendency of these 
courts to limit what they feel would be the legitimate objects of picketing 
and a willingness on their part to accept evidence of loss of business advant- 
ages as an indicium of the union’s objects in picketing, it may be possible to 
say that all effective picketing is prospectively enjoinable. 

The point of greatest difficulty in applying the concept of civil conspiracy 
and inducing breach of contract is in determining whether the object of 
the union was to injure the plaintiff.‘°* Obviously, in all cases the union 
does intend to “injure” the plaintiff. But it is equally clear that the para- 
mount object is to continue this injury for the shortest period of time. A 
union’s ultimate object is to be effected only at the time the company con- 
cedes defeat and such injury ceases. In this hazy realm of giving content to 
such words as “purpose,” “object,” and “intent,” the judges are forced to 
make what, for lack of a better term, might be called policy judgments. 
Personal convictions about the proper role of organized labour in society 
have been the mould of the law of conspiracy to injure and inducing 
breach of contract in the context of picketing. Thus it is my submission 
that the doctrine of peaceful picketing enunciated in the Aristocratic Case 
is completely valueless as protection to unions desiring to picket. When a 
union pickets, the goal is to bring economic pressure to bear and when 
the union is successful it is completely at the mercy of a judge who will 
decide what was the union’s predominate motive in striking. At this level 
emotional appeals concerning hard-working and impecunious shop-keepers 
being forced to use union help at exorbitant wages are extremely success- 
ful. One can see the sense in limiting the exercise of peaceful picketing by 
forcing unions to adhere closely to legislation relevant to labour disputes; 
but it is more difficult to find a legitimate basis for the judicial activity which 
has had the practical result of rendering all effective picketing illegal, even 
though the Supreme Court of Canada has said there is such a thing as law- 
ful, peaceful picketing. 


186This view has now also been accepted in New Brunswick: Acme Construction Co. 
Ltd. and Merloni et al., reported in C.C.H. Canadian Labour Law Reporter, Decisions 
1955-1959, pp. 11, 665, reported also in (1959) 59 Labour Gazette, p. 945. From the 
report in the Labour Gazette it would appear that Mr. Justice Ritchie limited the 
Aristocratic Case by saying it was only decided with respect to sections 3 and 4 of the 
British Columbia Trade-unions Act and also was not relevant in circumstances involving 
picketing in respect of an unlawful strike. . 

187See, for a discussion of this problem: Crofter Handwoven Harris Tweed Co. Ltd. v. 
Veitch, [1942] A.C. 435 (H.L.). 




















































COMPANY TAXATION IN AUSTRALIA 
MicHaAEL L. WEISSMAN* 


N the years since World War II Australia has been faced with a chronic 
deficit in its balance-of-payments current account. This situation has 
come about as a result of Australia’s dependence on wool and a few other 
exports as a source of overseas earnings coupled with substantial unsatis- FE 
fied demand on the part of her people for goods produced overseas.’ Down- 
ward fluctuations in wool prices have usually caused a loss of foreign ex- 
change with a consequent decrease in national purchasing power and a | 
t 

f 





contraction in the supply of money. Whenever the depletion of reserves 
has reached a danger point, the Commonwealth government has severely 
restricted imports. The restrictions are relaxed only on an improved showing 
in the proceeds from exports and a rise in the level of foreign exchange 
reserves. In recent years many leading Australian economists have become 
convinced that the deficit in the balance of payments on current account is 
a matter of indefinite duration since present prospects for substantially 
increasing exports are not good. Efforts being made by Commonwealth Ff 
authorities to remedy the situation include the promotion of exports, en- 
deavours to maintain currency stability, promotion of economic develop- 
ment, encouragement of efficient domestic production, maintenance of the 
climate for foreign investment, and quantitative restriction of imports as 
an interim measure to conserve foreign exchange for essential imports. ¢ 

Among officials of the Commonwealth government, the opinion is_ | 
developing that it would be desirable to pursue a policy of more actively 
seeking prospective investors abroad and inducing them to invest in 
Australia. Such a policy has the following advantages: it would give much i 
greater stability to the level of capital inflow, which is of key importance 
to the balance of payments; and it would enable investment to be channelled 
into areas where gaps in production now exist. Present economic circum- 
stances favour such a policy but the Commonwealth government has been 
slow to implement it. None the less, investors from the United States 
and the British Commonwealth have shown ever increasing interest in 
Australia. Moreover, when once established in Australia overseas investors 
have received the enthusiastic support of both state and Commonwealth 
governments. 

Clearly, the future prospects for investment in Australia are good. Austra- 
lian manufacturing enterprises enjoy the advantage of geographical proxim- 


SNR 


ye 






*Assistant Professor, Roosevelt University, Chicago, IIl. 
1For an excellent survey of Australia’s economic position and an analysis of its 
prospects for foreign investors, see Investment in Australia, United States Department 
of Commerce (Washington, June, 1956). 
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ity to the markets of Asia and the South Pacific. The domestic market is 
growing rapidly as the population increases and the economy develops; of 
late, population growth has been at an average rate of 2.5 per cent and the 
gross national product has increased by 5 per cent or more annually. Finally, 
it is noteworthy that under present exchange control policy, all current net 
income, after taxation, accruing to dollar-area firms may be remitted to 
their dollar areas without restriction, provided the remittances are made 
within a reasonable time after the income becomes available. With the 
increasing interest in Australia on the part of investors from the dollar area 
it is crucial that members of the legal fraternity be in a position to advise 
regarding the financial consequences of the export of capital to and the 
establishment of an enterprise in Australia. Clearly, one of the prime factors 
to be considered is the situation with respect to the taxation of corporate 
earnings. The following comments on the Income Tax and Social Services 
Contribution Assessment Act of the Commonwealth of Australia? are offered 
in the hope that they will be of aid to lawyers who must pass on the advisa- 
bility of investment in Australia. 


I. THe TAXATION OF BusINEsSsS INCOME 
Corporate Residence and Liability for Taxes 


An incorporated company which is a resident of Australia is liable for tax, 
under section 25(1) (a), on income derived® from all sources. By contrast, 
a non-resident company is liable for tax, under section 25(1)(b), only on 
income derived from sources within Australia. Interest is taxed on the 
principle that “money (put at interest) and secured by a mortgage of any 
property* in Australia shall be deemed to be derived from a source in 
Australia,” with a broad exception for the case in which interest payments 
are made outside Australia to a non-resident on debentures issued outside 
Australia.® 


The Determination of Residence 


Since the tax liability of a company varies materially when it is classified as 
a “resident” as opposed to a “non-resident” corporation, the statutory 
criteria for the determination of residence, set out in section 6, are of 
crucial importance. 

Under section 6 a company is a resident of Australia if: (1) it is incorpo- 
rated in Australia, or (2) it is not incorporated in Australia but carries on 


2The Income Tax and Social Services Contribution Assessment Act 1936-59, Act 
No. 27 of 1936 (Aust.), as since amended, hereinafter referred to as The Income Tax 
Act. 

3The word “derived” has been held to be synonymous with “arising” or “accruing.” 
Federal Commissioner of Taxation v. Clarke (1927), 40 C.L.R. 246, 260-1. 

‘For an important case construing the source of interest income with respect to 
chattels, see Studebaker Corporation of Australasia, Ltd. v. Commissioner of Taxation, 
N.S.W. (1921), 29 C.L.R. 225. 

5Income Tax Act, s. 25(2). 
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business in Australia and has either (a) its central management and control 
in Australia, or (b) its voting power controlled by shareholders who are 
residents of Australia. It must be noted that if the central management and 
control of a foreign corporation are in Australia that fact alone will cause 
it to be resident in Australia and taxable in respect of its income from all 
sources except exempt income.® The presence of central management and 
control in Australia is itself considered to constitute the “carrying on of a 
business” there so that the statutory requirements that business be carried 
on in Australia and management and control be in Australia are met by 
satisfying the single test of having central control and management there." 
In determining the location of the central management and control the 
place where the directors actually meet to perform their duties,* and not 
the place of their residence, is of primary importance.® 


Assessable Income Generally: Items Specifically Included and Items 
Specifically Excluded 


Since the Income Tax Act contains no precise definition of assessable 
(gross) income, the determination of whether a particular item is includible 
in gross receipts is made in accordance with the basic concepts of income and 
the principles of tax accounting.’ Receipts from the sale or other disposal 
of inventory are always income, whether or not the sale is made in the 
ordinary course of business, if at any time that inventory constituted assets 
of a business carried on by the taxpayer. Receipts from the sale of depreci- 
able property are, generally speaking, capital receipts. However, any excess 
of such receipts over the depreciated cost of the property is included in 
income up to the amount of the depreciation previously allowed or allow- 
able. If the excess is greater than the depreciation previously allowed or 
allowable, such excess represents a non-taxable capital receipt. Receipts from 
the sale of property are non-taxable capital receipts unless arising out of a 
“profit-making scheme,” or unless the consideration is, of itself, of an 
income nature, such as a royalty.™ 

Section 26 of the Income Tax Act contains a list of items which are to be 
included in assessable income. Certainly the most important of these specific 
inclusions in assessable income is foun” in section 26(a). This sub-section 


6Malayan Shipping Company Limited v. Federal Commissioner of Taxation (1946), 
71 C.L.R. 156; 8 A.T.D. 75 (H.C.). 

TWorld Tax Series: Taxation in Australia, Harvard Law School International Program 
in Taxation (Boston, 1958), p. 105. 

8Hood @ Co., Ltd. v. Magee (1918), 7 T.C. 327 (K.B. Div.). ’ 

®Koitaki Para Rubber Estates Limited v. Federal Commissioner of Taxation (1941), 
64 C.L.R. 241; 6 A.T.D. 82 (H.C.). 

10Scott v. Commissioner of Taxation, N.S.W. (1935), 35 S.R. (N.S.W) 215, 219; 
3 A.T.D. 142, 144 (S. Ct., N.S.W.). Although the Income Tax Act does not purport 
to tax the realization of capital appreciation, the High Court of Australia has, however, 
held that the Act may validly extend to profits and gains without any distinction between 
profits which are income in the ordinary sense and profits which constitute capital 
appreciation. Resch v. Federal Commissioner of Taxation (1942), 66 C.L.R. 198; 
2 A.L.T.R. 231. 

11World Tax Series: Taxation in Australia, p. 135. 
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requires the inclusion in assessable income of any “Profit arising from 
the sale by the taxpayer of any property acquired by him for the purpose 
of profit-making by sale, or from the carrying on or carrying out of any 
profit-making undertaking or scheme.” In the absence of section 26(a), 
the mere realization of capital appreciation would not be considered income. 
Given section 26(a), profit derived from the purchase and resale of 
property may or may not be subject to tax.’* Most of the litigation in this 
area has involved the words “profit arising from the sale . . . of . . . property 
acquired . . . for the purpose of profit-making by sale.”’* In applying this 
part of section 26(a) the focal point of the inquiry has been the dominant 
purpose for which the particular property was originally acquired.’* The 
use to which property is put while it is held and the manner and circum- 
stances of its sale are relevant only as evidence of the original purpose present 
at the time of acquisition.’ 


Transactions in property carried out by established businesses seldom give 
rise to any difficulty under section 26(a). If the property concerned is of 
the type normally dealt in by the business, proceeds of the sale are clearly 
income rather than capital. If the property concerned has been used in the 
business as fixed assets, such as trade fixtures, machinery and equipment, and 
land and buildings, the proceeds of the sale are normally capital and 
non-taxable, except to the extent that any recovery of depreciation pre- 
viously allowed or allowable may be includible in income.’* The following 
criteria are of prime importance in distinguishing between taxable and 
non-taxable profits under section 26(a):'* (a) the nature of the property, 


12In Premier Automatic Ticket Issuers Limited v. Federal Commissioner of Taxation 
(1933), 50 C.L.R. 268, the High Court of Australia first considered section 26(a) 
and stated that the enactment had done no more than to give legislative authority to 
tests developed in previous decisions of the Court, such as Commissioner of Taxes, 
Victoria v. Melbourne Trust Limited (1914), 18 C.L.R. 413; Commissioner of Taxes, 
W.A. v. Newman (1921), 29 C.L.R. 454; Blockley v. Federal Commissioner of Taxa- 
tion (1923), 31 C.L.R. 503. 

13]t should be noted that section 52 of the Act provides that any loss incurred by 
the taxpayer upon the sale of any property or from the carrying out of any undertaking, 
or scheme, the profit (if any) from which sale or scheme would have been included 
in its assessable income, is an allowable deduction. A proviso was added to section 52 in 
1941 with respect to property acquired after December 31, 1941. Pursuant to the 
proviso no deduction is allowable unless the taxpayer, not later than the date upon which 
it files its first income tax return after having acquired the property, notifies the tax 
authorities that the property has been acquired by him for the purpose of profit-making 
by sale or for the carrying out of any profit-making scheme. Where such notice is filed, 
but the sale results in a profit, the notice is strong evidence that the profit is taxable— 
J. A. L. Gunn, Commonwealth Income Tax Law and Practice (5th ed., Sydney, 1957) 
at pp. 205-6. 

14Pascoe v. Federal Commissioner of Taxation (1956), 11 A.T.D. 108 (H.C.). 

15]t has been held, however, that the profit-making motive need not have been the 
sole incentive for the original acquisition of the property. Forwood Down & Company 
Limited v. Commissioner of Taxation, W.A. (1935), 53 C.L.R. 403, 408. 

16World Tax Series:Taxation in Australia, p. 193. 

17[t is interesting to note the similarity between these criteria, enunciated in World 
Tax Series: Taxtion in Australia, and the criteria developed in the United States to 
distinguish ordinary income from capital gains. See S. S. Surrey, “Definitional Problems 
in Capital Gains Taxation” (1956), 69 Harvard Law Review 985. 
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(6) the holding period, (c) the frequency of similar transactions by this 
taxpayer, (d) any alteration of property to render it more merchantable, 
(e) the methods used in selling the property, (f) the circumstances provid- 
ing the impetus for the sale. 

The one other item listed in section 26 as specifically includible in assess- 
able (gross) income and of importance to the instant inquiry is insurance 
proceeds. Under section 26(j), insurance proceeds for damage to or 
destruction of inventory or depreciable property are treated in the same way 
as proceeds from the sale of the property. With respect to depreciable 
property, section 59 covers the situation in which the indemnity received 
is less than the depreciated value as well as the situation in which the 
indemnity received is greater than the depreciated value. That section pro- 
vides that if depreciable property is lost or destroyed any excess of the 
depreciated value over any consideration received in respect of the loss or 
destruction is an allowable deduction. This section also provides that if the 
consideration (insurance proceeds) exceeds the depreciated value, the 
excess is includible in income up to the amount of depreciation previously 
allowed or allowable with respect thereto. The amount includible is called 
a “balancing charge” and an election may be made to avoid a balancing 
charge. Thus, in lieu of including a “balancing charge”’ in income, the tax- 
payer may elect to reduce the depreciable value of other property. If this 
election is made, the depreciated values of depreciable property acquired to 
replace the destroyed property, of other depreciable property acquired 
during the year, and of previously acquired depreciable property are re- 
duced, in that order, by the amount of the balancing charge. Any balancing 
charge which is not applied in reduction of the depreciated cost of other 
property must be included in income. Returning to section 26(j), there must 
be noted two additional provisions dealing with the includibility of insurance 
proceeds in assessable income. Any amounts received as indemnity for 
loss of profits are includible in income if the profits would have been 
included in income. And any insurance proceeds received for a loss or 
expenditure which is an allowable deduction are also includible in income. 

Before passing to items of interest that are specifically excluded from 
assessable income, sections 19 and 21 are worthy of note since they express 
fundamental principles related to the determination of amounts to be 
included in income for tax purposes. Section 19 provides that a company 
will be deemed to have derived income though that income is not actually 
paid over to it wherever the company exercises its right to direct the 
disposition of the amount in question. Section 21 provides that where a 
commodity other than cash is involved in any transaction the cash value of 
the commodity shall be used for purposes of calculating profit or loss. 

The exemptions from assessable income are found in section 23 of the 
Income Tax Act. Probably the most important sub-part of section 23 for 
present purposes is section 23(q). It is there provided that no income tax 
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is payable on “income derived by a resident from sources out of Australia, 
where that income is not exempt from income tax in the country where it is 
derived, or where the taxpayer is liable to pay royalty or export duty in any 
country outside Australia in respect of goods from the sale of which the 
income is derived.”** The other significant exemptions found in section 23 
pertain to income from ‘the sale of mineral rights, income from the sale of 
gold, and income from mining uranium. Income from the sale or assignment 
of rights to mine for a large number of minerals in Australia or New Guinea 
is exempt if the sale or assignment is made by a company which has carried 
out the major part of the field work or prospecting in the area. Income 
derived by certain companies (meeting the statutory specifications of section 
23C) from the sale of gold produced in Australia and purchased from the 
Commonwealth Bank of Australia is also exempt. Income of a resident 
company derived prior to June 30, 1965, from mining and treating uranium- 
bearing ore in Australia or New Guinea is exempt if the Commissioner is 
satisfied that the entire output will be sold or disposed of to the Common- 
wealth or at the direction of the Commonwealth. 


Taxable Income: Allowable Deductions 


The Income Tax Act defines taxable income as “the amount remaining 
after deducting from assessable income all allowable deductions.”’® Thus, 
having once arrived at gross or assessable income it is necessary to enumerate 
deductible expenses for the purpose of computing taxable income. The 
pivotal section in so far as deductions are concerned is section 51. Section 51 
permits a deduction for all losses and outgoings which are not of a capital, 
private, or domestic nature or not incurred in relation to the earning of 
exempt income, and which are: (1) incurred in gaining or producing 
assessable income; or, (2) necessarily incurred in carrying on a business for 
the purposes of gaining or producing assessable income. 

In construing section 51 the courts have developed a number of guide- 
posts. First, they have said that an expenditure which fails to produce 
taxable income, and is not even designed to do so, is nevertheless deductible 
if incurred in the normal course of a business enterprise.*® Second, an 
amount expended toward the production of income or which is germane to 
the conduct of a business is deductible regardless of its size since the size of 
an expenditure is irrelevant to the question of its deductibility.2" Third, a 


18It must be noted that under section 44 of the Act ex-Australian dividends which 
have borne a foreign tax are not exempt from Australian tax upon their entry into 
Australia. Section 44 (1A) was inserted (Act No. 11 of 1947, s. 7) in the Act to 
overcome a decision of the High Court to the contrary. Reid v. Federal Commissioner of 
Taxation (1947), 73 C.L.R. 282; 3 A.I.T.R. 510. 

19World Tax Series: Taxation in Australia, p. 134. 

20Herald & Weekly Times Limited v. Federal Commissioner of Taxation (1932), 48 
C.L.R. 113; 2 A.T.D. 169 (H.C.); Amalgamated Zinc (De Bavay’s Limited) v. Federal 
Commissioner of Taxation (1935), 54 C.L.R. 295, 309. 

21Ronpibon Tin No Liability v. Federal Commissioner of Taxation (1949), 78 C.L.R. 
47; 10 A.T.D. 240 (H.C.). 
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loss or expense is not “incurred” during a taxable year if liability therefor is 
contingent or uncertain.”* 

Certain deductions are specifically allowed by the Income Tax Act, and 
these may be claimed without regard to the judicial construction of section 
51. These deductions will be discussed before any attempt is made to 
enumerate those expenses which have been held deductible under the general 
language of section 51. Under section 68, a company may deduct expenses 
incurred in leasing property to be held for the production of assessable 
income. Section 68A allows as a deduction amounts spent in obtaining, or 
seeking to obtain, the grant or extension of a patent, the grant or extension 
of the registration of a design, or the registration of a copyright, provided 
the expense is incurred for the purpose of producing assessable income.” 
Commissions paid by a company for the collection of its assessable income 
are deductible under section 64. Under section 67 expenses of borrowing 
money used for the purpose of producing assessable income are deductible 
ratably over the term of the loan or a five-year period, whichever is less.* 
Losses due to embezzlement or larceny by an employee are deductible under 
section 71 in the year in which the loss is ascertained if such amounts have 
already been reported in the assessable income of the company. According 
to section 62A, a company which incurs expenditures pursuant to a franchise 
granted by the Commonwealth, an Australian state, or a public authority 
may amortize those amounts over the period of the franchise if there will be 
no reimbursement of the expenditures and the property created thereby will 
come under the ownership of the authority granting the franchise at its 
expiration. If a corporate taxpayer must pay a subscription to an association 
in order to carry on its business, the amount of the subscription is deductible 
under section 73. 

In addition to the deductions already mentioned the Income Tax Act 
also permits deductions that cannot be so simply stated because they are 
affected by other provisions of the Act. 

Rent. Rent for premises used in connection with a business carried on by 
a company is deductible under the general wording of section 51 that has 
already been noted. The deduction is available to an accrual-basis taxpayer 
only in the year in which the rent becomes legally due.*® A cash-basis tax- 
payer may deduct rental payments as and when made.” 

Remuneration for services. Salaries, wages, and other remuneration of 


22Federal Commissioner of Taxation v. James Flood Proprietary Limited (1953), 8 
C.L.R. 492; 10 A.T.D. 240 (H.C.). 

23This is a somewhat new provision, having been inserted by the Income Tax and 
Social Services Contribution Assessment (No. 3), Act No. 101 of 1956, s. 9. 

24Section 67 is said to extend to legal fees, valuation fees, brokers commissions, and 
advertising and related expenses incurred in raising money by the issuance of notes 
or debentures. Gunn, Commonwealth Income Tax Law and Practice, p. 642. 

25(1942) 10 C.T.B.R. No. 77, p. 232, at p. 327. 

26See Re Income Tax Acts (No. 6) (Queensland) (1953), 2 A.T.D. 289; Executor, 
Trustee and Agency Company of South Australia, Ltd. v. Commissioner of Taxation, 
S.A. (1938), ! A.I.T.R. 302. 
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employees are deductible expenses except where of a capital nature, as where 
payment is made for services rendered in making permanent improvements 
to the company’s plant. But note should also be taken of section 109 which 
provides that remuneration paid to a shareholder or director of a private 
company(that is, a company in which the shares are closely held) are 
allowable deductions only-to the extent that they are found to be reasonable 
in amount. Any excess payments are treated as dividends. If corporate shares 
are issued to an employee as remuneration, only the par value of such shares 
may be deducted in computing the corporation’s income.** 

Pension plans. Section 66 permits a deduction for sums set apart or paid 
to a fund to provide individual personal benefits or pensions for a company’s 
employees or their dependants. But the deduction is allowed only for 
employees engaged in producing the assessable income of the company. The 
deduction is limited to £200 or 5 per cent of the employee’s remuneration. 
Where a private company makes contributions on behalf of an employee 
who is also a shareholder, the maximum permissible contribution is within 
the discretion of the Commissioner. The plan need take no particular form 
in order for contributions thereto to be deductible. The creation of a special 
account under the control of the company is sufficient, though there is the 
further requirement that the benefits be “fully secured.”** In order for 
benefits to be “fully secured” it is not necessary that the plan be irrevocable, 
that the employer’s obligation to make contributions be mandatory, or that 
the employee’s benefits be non-forfeitable; all that is required is that the 
benefits not be subject to forfeiture arbitrarily.” 

Interest. Interest is an allowable deduction only where the company incurs 
a debt in order to produce assessable income or incurs a debt which is 
necessary for the carrying on of its business. Thus, if loan funds are used for 
business®® purposes or if the loan funds are devoted to assets which are 
expected to produce assessable income, the interest is deductible.** 

Repairs and maintenance. Under section 53 amounts expended for repairs 
to plant, machinery, or other property, held, occupied, or used for the 
purpose of producing assessable income, or in carrying on a business for that 
purpose, are deductible if such expenditures are not of a capital nature. 
The cost of installing machinery or of moving it from one location to another 

2TLowry v. Consolidated African Selection Trust, Ltd. (1940), 23 T.C. 259 (HLL.). 
It should be noted that if the market value of the shares exceeds the price paid for 
them by the employee, such excess is includible in the income of the employee. Weight 
v. Salmon (1935), 19 T.C. 174 (HLL.). mee 

28The question of what matters the Commissioner could properly consider in 
satisfying himself whether or not the benefits were fully secured was before the High 
Court of Australia in Metropolitan Gas Company v. Federal Commissioner of Taxation 
(1932), 47 C.L.R. 621. is 

29Winchombe Carson Ltd. v. Commissioner of Taxation, N.S.W. (1938), 5 A.T.D. 
69 (S.Ct, N.S.W.). 

301n Federal Commissioner of Taxation v. Munro (1926), 38 C.L.R. 153, it was held 
that a taxpayer could not deduct interest on a loan whose proceeds were not devoted to 


the taxpayer’s business. 
31( 1950) 1 T.B.R.D. (n.s.) No. 5, p. 9. 
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is a capital expenditure and is part of the depreciable cost of the machinery.” 
An expenditure which would otherwise be treated as having been made for 
repairs is a capital expenditure if it is for the purpose of making good 
deterioration in the asset that occurred prior to its acquisition by the 
company.** 

Casualty losses. There is no provision in the Income Tax Act allowing a 
deduction for property destroyed through casualty. But the cost of repairing 
such property is a deductible expense if the damage is to plant, machinery, 
or other articles used for the production of assessable income or in carrying 
on a business.** 

Taxes. Under section 72 a land tax imposed by a state or territory and 
local “rates” (real property assessments) are deductible whether or not the 
property is held for income-producing purposes.** Other taxes are deductible 
if they arise from the production of assessable income or in carrying on a 
business for that purpose. Sales tax paid on the cost of acquiring a capital 
asset is included in the cost of the asset and, if the asset itself is depreciable, 
the amount of the sales tax is added to the depreciation base. Sales tax paid 
for inventory is includible in the cost of the inventory. Payroll tax {which is 
levied at the rate of 2.5 per cent on all wage payments in excess of an 
aggregate amount of £10,400) is deductible where the wages with respect to 
which it is paid are deductible. 

Insurance. Section 51 has been construed to permit the deduction of 
premiums paid to insure property used for income-producing or business 
purposes.** 

Bad debts. Section 63 controls the deductibility of bad debts. A deduction 
is allowed for those bad debts which have been written off only if the debt 
has been previously reported as income or was in respect of money lent by 
the taxpayer in the course of a money-lending business. There is no deduc- 
tion for debts which have become partially worthless and have been written 
down to their estimated collectible amount except where the debtor is 
bankrupt or has executed an assignment for the benefit of creditors.** 
Because the requirement that the debt be one that has been brought into 
taxable income is strictly construed, no deduction is allowed for any pro- 
vision or reserve for bad debts; only specific debts which have become 
worthless and which have been written off are deductible.** Recoveries of 
bad debts previously allowed as deductions are included in assessable income 
in the year of their recovery.*® 

Legal and professional expenses. The deductibility of legal expenses 


82Smith v. Westinghouse Brake Co. (1888), 2 T.C. 357 (Q.B. Div.). 

33(1944) 11 C.T.B.R. No. 64, p. 202. 

34Income Tax Act, s. 53(1). 

35Gunn, Commonwealth Income Tax Law and Practice, p. 650. 

36Deduction is also allowed for insurance premiums paid to assure against the loss 


of future profits. Rex v. B.C. Fir & Cedar Lumber Company, Limited, [1932] A.C. 
441 (P.C.). 


87Income Tax Act, s. 63(2). 
88World Tax Series: Taxation in Australia, p. 147. 
39Income Tax Act, s. 63(3). 
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incurred by a company is basically dependent upon whether the expenses 
are of a capital or revenue nature. Therefore, legal expenses incurred in 
obtaining a capital asset are non-deductible*® as are the expenses of forming 
or reorganizing a company.** On the other hand, where legal expenses do 
not relate to the acquisition of an asset but to matters incident to the conduct 
of a business—such as éxpenses for advice regarding the legality of a 
particular operation, expenses of enforcing a contract, or expenses of col- 
lecting business debts—they are deductible regardless of the result achieved 
by them.*? 


Depreciation. Generally speaking, depreciation is an allowable deduction 
only with respect to “plant” or other articles used for the production of 
taxable income, or buildings and structures which play an integral part in 
the actual manufacturing operation. Ordinarily all movable property is 
depreciable if used for business purposes. “Plant” is considered to include 
only equipment that is used either in directly performing a manufacturing 
operation or in performing some separate mechanical function of its own 
that is related to the company’s business.** Thus, the factory building in 
which a manufacturing operation is carried on is not normally depreciable, 
but fixtures installed therein which are an integral part of the manufacturing 
process are depreciable.** Section 54 of the Income Tax Act is controlling on 
matters relating to depreciation and permits depreciation to be deducted in 
the same manner as any other expense. If taxable income is insufficient to 
absorb the full amount of allowable depreciation, the excess is included in 
any loss for the year available for carry-over to subsequent years. Whenever 
depreciation is an allowable deduction it may be taken on either the 
declining balance method* or the straight line method. Neither depreciation 


40(1940) 9 C.T.B.R. No. 44(e), p. 152. 

41Archibald Thomson, Black & Co., Ltd. v. Batty (1919), 7 T.C. 158 (Ct. of Sess.). 
In Gunn, Commonwealth Income Tax Law and Practice, p. 464, it is said that legal and 
other expenses incurred in liquidating a company are on the same footing as expenses 
incurred in the formation of a company and are, therefore, not deductible. For a criti- 
cism of this treatment of corporate expenses see M. L. Weissman, “Allowable Deductions 
on the Formation, Reorganization and Liquidation of a Corporation” (1959), 53 North- 
western University Law Review 681. 

42(1950) 1 T.B.R.D. (n.s.) No. 50, p. 155; (1944) 11 C.T.B.R. No. 53, p. 181. 

43World Tax Series: Taxation in Australia, p. 149. In 8 C.T.B.R. (n.s.) No. 20 it was 
argued that the cost of structural alterations to a factory building made for the purpose 
of accommodating new machinery should be added to the cost of the new machinery for 
purposes of the depreciation allowance. It was concluded, however, that the cost of the 
alterations constituted a capital expenditure and was, therefore, non-deductible. 

44In World Tax Series: Taxation in Australia, at p. 149, it is noted that the Common- 
wealth Committee on Rates of Depreciation recommended that depreciation be allowed 
on all buildings used in the production of assessable income—Parliamentary Papers No. 83 
(1954-5). It should also be noted, however, that many leading accountants in Australia, 
some of whom were members of the Committee, advocated the allowance of depreciation 
only with respect to new buildings. The feeling of the latter group was that the Common- 
wealth Parliament would have been receptive to the allowance of depreciation on new 
structures and that the Commonwealth Committee, by suggesting that depreciation be 
allowed on all buildings, requested too much and wholly destroyed any possibility of 
amendatory legislation. 

45Pursuant to section 56(1) of the Income Tax Act, a company choosing the declining 
balance method of depreciation may use a percentage rate for depreciation which is 50 per 
cent higher than that permissible when straight line depreciation is used. 
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method requires that the depreciable cost of an asset be reduced by the 
estimated salvage value at the end of its normal working life. According to 
section 57, no change from one method to another is permissible unless the 
consent of the Commissioner is obtained. 
Amortization of leasehold improvements. If a company, as lessee of real 
property, incurs capital expenditures in making improvements on that 
property it is entitled to amortize the cost over the period of the lease 
remaining unexpired at the date of the expenditures.** In order to obtain a 
deduction, however, the real property must be used for the production of 
assessable income, the company must have no right to claim compensation 
from the lessor for any improvements made, and the improvements must 
have been made in consideration for the grant of the lease, or required under 
the terms of the lease, or made with the written consent of the lessor.** 
Section 88, which permits the amortization of leasehold improvements under 
prescribed conditions, goes on to provide that no amortization is allowed in 
the case of a lease between an individual and a company, or between a 
company and an individual, in cases where the individual has direct or 
indirect control of the company, or in any case in which the Commissioner 
determines that either the lessor or the lessee is in substantial control of the 
other. If a company makes amortizable improvements it may, upon assign- 
ment or surrender of the lease, deduct any amounts which have been paid 
in effecting improvements and which have not been allowed as an amortiza- 
tion deduction.** Even if the improvements do not qualify for amortization, 
as where they are effected on leased land not used for the production of 
assessable income, the entire amount of the expenditure on improvements is 
deductible upon its surrender.** This lump-sum deduction is allowed only 
upon assignment or surrender of a lease and not upon its termination 
through the expiration of the term of the lease. It should be noted that under 
section 87 the lessor of land upon which amortizable improvements have 
been made is required to include in income of each year of the lease term an 
amount representing a proportionate part of the present value of the 
estimated value of the improvements on the expiration of the lease. 
Amortization of lease premiums. A “premium” on a lease is defined as 
any consideration payable for or in connection with the grant or assignment 
of a lease, assent to the grant or assignment of a lease, or the surrender of a 
lease. Under section 88, a lessee who pays such a premium in respect of land, 


46Income Tax Act, s. 88(2). 

47In Stone v. Federal Commissioner of Taxation (1954), 6 A.I.T.R. 213, it was held 
that there must be written evidence of the lessor’s consent in existence when the 
improvements are made. 

48Income Tax Act, s. 85. 

49Income Tax Act, s. 85(1). 

50If the value of the improvements as of the end of the lease cannot be satisfactorily 
determined, then no annual increment need be recognized by the lessor. However, in such 
a case, the value of the improvements at the expiration of the lease are includible 
in the lessor’s income in the year in which the lease expires. Gunn, Commonwealth 
Income Tax Law and Practice, p. 770. 
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premises, or machinery used for the purpose of producing assessable income 
may amortize the premium over the period of the lease remaining unexpired 
at the date the premium was paid. Similarly, a lessor who has paid a 
premium for the surrender of a lease may amortize the amount of the 
premium over the period of the lease unexpired at the date of payment. 
Section 84 requires that the amount of any premium received shall be 
included in the assessable income of the payee in the year of receipt.*? 

Amortization of intangibles. The cost of “industrial property,” that is to 
say, patents, registered designs, and copyrights, may be amortized at an even 
rate over the life of the asset. This provision, found in Division 10B of the 
Income Tax Act, applies only to patents granted, designs registered, and 
copyrights protected under the laws of Australia and which are used for the 
production of assessable income.™ Such amortization is available to either 
the original owner of the property or to any person who purchases or 
otherwise acquires the property. Upon the disposition of industrial property 
qualifying for the amortization deduction, any excess of the residual value 
over the amount of the consideration received is allowed as a deduction; 
if the consideration exceeds the residual value, the excess is includible in 
income up to the amount of the amortization previously allowed.™ “Residual 
value” is equal, in most cases, to the cost of the property in question less all 
deductions allowable in prior years. 

Business losses. Section 80 permits the carry-over of a business loss to be 
applied against the income of the succeeding seven years. A business loss is 
said to have been suffered in any year in which the allowable deductions, 
other than losses carried forward from a prior year, exceed the sum of 
assessable income and net exempt income. In calculating the loss carry-over, 
the deduction available with respect to losses of prior years is excluded so 
as to prevent recoupment of the same loss twice. A deduction for losses 
carried forward from a prior year is available only with respect to those 
losses incurred by a given taxpayer. Thus, a loss incurred by a company is 
not available to any other corporation with which it may have subsequently 
been merged. In addition, if a loss has been incurred by a private company, 


51Section 88(5) contains an elective provision under which a lessor or lessee may 
deduct a lease premium over two years. But to take advantage of such election a 
written notice must be filed with the Commissioner on or before the date of filing the 
return for the income year in which the premium was paid. 

52If a lease premium is payable in instalments spread over more than one year, only 
the sum or sums received by the taxpayer in each income year is includible in the assess- 
able income of that year. Gunn, Commonwealth Income Tax Law and Practice, p. 734. 

53This provision was introduced by the Income Tax and Social Services Contribution 
Assessment Act (No. 3), Act No. 101 of 1956, s. 20. 

54Income Tax Act, ss. 124N, 124P. 

55Income Tax Act, s. 124S. Attention is called to the fact that section 80(4) pro- 
vides that if a taxpayer has been released from any debts by the operation of the Bank- 
ruptcy Act, no loss incurred prior to the release is an allowable deduction from the 
assessable income of any year subsequent to the release. On the other hand, it would 
appear that if a taxpayer has been released from any of its debts outside the operation 
of the Bankruptcy Act, it is not deprived of a deduction for losses money par to 
the release. See Gunn, Commonwealth Income Tax Law and Practice, pp. 695-6. 
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the loss may not be deducted by it in any subsequent year unless at least 
25 per cent of the voting power is beneficially held®* on the last day of the 
taxable year by persons who beneficially held 25 per cent of the voting 
power on the last day of the year of the loss. There is no provision for 
carrying back losses to a year prior to that in which it is incurred; they may 
only be carried forward to reduce or eliminate the assessable income of any 
of the succeeding seven years. If a deduction is allowable with respect to 
two or more previous losses, the losses are taken into account in the order 
in which they are incurred. A loss incurred in any year must be claimed as 
a deduction in the earliest year or years in which there is assessable income.™ 
Intercompany dividends. Under section 46, dividends received by a resi- 
dent®™ corporation are virtually excluded from its assessable income by pro- 
viding for a rebate of that portion of the company’s taxes attributable to 
such dividends. The amount of the rebate is the “average rate of tax payable 
by the company” applied to the amount of dividends included in its net 
taxable income. The average rate of tax is determined by dividing the total 
income tax (exclusive of the additional tax on the undistributed income of 
a private company) by the reported taxable income. This provision for 
rebate has the effect of exempting dividends from tax at the average rate 
applicable to all income rather than at the highest, marginal rate. 


Tax Incentives for Special Business Activities 


Natural resource extraction. Income from the extraction of minerals and 
the production of natural gas and oil is determined in the same manner as 
is that of most other businesses except that special tax concessions have been 
granted for the purpose of encouraging mining in Australia and New 
Guinea. These concessions are either in the form of an exemption of all or 
part of the income from the mining activity or in the form of deductions 
allowed for what would otherwise be considered capital expenditures. 

Mineral exploration expenses. Section 123AA permits expenditure on 
exploration and prospecting in Australia or New Guinea for any mineral, 
other than gold or petroleum, to be deducted from income in the year in 
which incurred.®© The deduction is, however, limited in amount to the 
taxpayer's net taxable income from the carrying on of a mining business and 
from activities directly or indirectly associated with that business. The effect 


56Shares are beneficially held by a person only when his name appears on the share 
register and the shares are, in fact, held by that person for his own exclusive benefit. 
Dalgety Downs Pastoral Company Proprietary Limited v. Federal Commissioner of 
Taxation (1952), 86 C.L.R. 335, 5 A.I.T.R. 386; Avon Downs Proprietary Limited v. 
Federal Commissioner of Taxation (1949), 78 C.L.R. 353, 4 A.I.T.R. 195. 

57World Tax Series: Taxation in Australia, p. 159. 

58The rebate was formerly granted to non-resident as well as resident companies, but 
by the Income Tax and Social Services Contribution Assessment Act, Act No. 30 of 1939, 
s. 3, the rebate was withdrawn in the case of non-resident companies. , 

59These special concessions have acted as a stimulus for a vigorous search for oil at 
present being made in Papua~New Guinea by a United States oil company and a 
United Kingdom company. 
60World Tax Series: Taxation in Australia, p. 202. 
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of this limitation is to permit exploration and prospecting expenses to be 
deducted only from mining income, whether or not such income was derived 
from the property on which the expenses were incurred. Thus, if the ex- 
ploration is unsuccessful and the company has insufficient income from other 
mining operations, the deduction may be lost. 

Depreciation on mining équipment. Under section 122 the capital cost of 
plant and equipment necessary to the carrying on of mining operations or 
to the development of mining property and the capital cost of certain hous- 
ing and welfare facilities provided for the benefit of mining employees is 
amortizable at an even rate over the life of the mine or over twenty-five 
years, whichever is less.** At the company’s election, all or any part of 
development costs and the cost of any unit or units of plant and equipment 
may be deducted from taxable income of the year in which the expense is 
incurred. A further election is also available to a company engaged in mining 
activities. Amounts specifically appropriated out of the income of a particu- 
lar year for capital expenditure on plant or on development of a mining 
property are, at the company’s election, deductible from income of that year. 
The amount deductible under this election in section 122B is that amount 
considered by the Commissioner as likely to be expended by the company 
in the year following that in which the income was earned. If such an 
appropriated amount is not expended for the prescribed purpose by the end 
of the following year it is included in the assessable income of the company 
for that year. 

Mineral royalties. Royalties paid for the right to extract natural resources 
are allowable deductions. 

Petroleum prospecting and extraction. Capital expenditure incurred in 
prospecting for and extracting petroleum, or in the construction or acquisi- 
tion of plant and equipment necessary for the treatment of petroleum, is 
fully deductible from net taxable income earned from the sale of petroleum 
remaining after all other allowable deductions in respect thereof have been 
taken. The deduction is for the “unrecouped capital expenditure” so that an 
amount which is not deductible in one year because of inadequate income 
in that year is deductible in subsequent years until the entire amount has 
been deducted.®* The effect of this provision, found in section 123A, is to 
exempt income from petroleum operations until the company has recovered 
its entire capital expenditure on prospecting, mining, and treatment.® 

Income from primary production. Income derived from primary produc- 
tion is subject to special treatment. Section 6(1) defines primary production 
as that resulting directly from the cultivation of land; the maintenance of 
animals or poultry for the purpose of selling them or their bodily produce; 

61This special concessional provision and similar concessions with respect to mining 
were introduced by the Income Tax and Social Services Contribution Assessment Act, 
Act No. 44 of 1951. 


62Gunn, Commonwealth Income Tax Law and Practice, p. 955. 
63World Tax Series: Taxation in Australia, p. 202. 
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and the manufacture of dairy products by the person who produced the raw 
materials used in that manufacture. 

Livestock inventories. All livestock of a primary producer is required to be 
inventoried at either its cost price or market selling price.** Whichever 
method is adopted must be used consistently from year to year; the taxpayer 
may not value annually on the basis of cost price or market price, whichever 
is the lower. Under section 33 no change in the valuation method may be 
made without permission of the Commissioner. Where livestock is disposed 
of as the result of acquisition of land by the Commonwealth, a state, or a 
territory, or as the result of the loss or destruction of pastures or fodder by 
reason of fire, drought, or flood, the taxpayer may elect to have the income 
from the disposal of the livestock spread over five years.® If the disposal is 
caused by the destruction of pastures or fodder, the income-spreading elec- 
tion is available only if the Commissioner is satisfied that the proceeds of the 
disposal will be used for replacing animals. 

Depreciation for primary producers. Primary producers are entitled to 
depreciate plant and equipment which is used wholly and exclusively for the 
purpose of agricultural or pastoral pursuits at a special rate of 20 per cent 
per annum.®’ In the case of structural improvements provided for the 
residential accommodation of employees, tenants, or sharefarmers, the 20 
per cent depreciation allowance applies only to the first £2,750 ($6,187.50) 
of cost per person or per family accommodated, and any excess is depre- 
ciated in the normal manner. Under section 57AB provisions similar to those 
mentioned apply to depreciation on property used for primary production 
in the Northern Territory. As to structural improvements, the taxpayer may 
elect to deduct their entire cost from income in the year in which each 
improvement is completed. In the case of all taxpayers engaged in primary 
production, fences, dams, and other structural improvements, other than 
those used for residential purposes by the taxpayer, are treated as “plant” 
for depreciation purposes.** 

Special deductions for primary producers. In addition to those expenses 
generally allowable as deductions, primary producers may deduct a number 
of expenditures which would normally be regarded as non-deductible capital 
expenses. These include expenses for pest extermination, land clearance, 
weed control, drainage, erosion prevention, water conservation, irrigation, 
and flood protection.*® Deduction is also allowed for amounts expended in 
the purchase of wire netting for fences used to protect agricultural land 
against animal pests.” 

64Income Tax Act, s. 32. 

65Income Tax Act, s. 36(3). 

66Income Tax Act, s. 36(3B). ; 

®67Section 57AA of the Income Tax Act was inserted by the Income Tax and Social 
Services Contribution Assessment Act (No. 3), Act No. 90 of 1952, s. 10, and amended 
by Act No. 62 of 1955, s. 7 and by Act No. 25 of 1956, s. 3. ; 

68]t is to be remembered that only expenditures of a capital nature and classified as 
“plant” are subject to depreciation. 


68Income Tax Act, s. 75. 
7Income Tax Act, s. 76. 
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II. Rates oF Tax: Tax AccountTING 


Rates. The following table sets forth the current rates of tax on corpora- 


tions in Australia (£1 Australian = $2.25 United States and $2.14 
Canadian). 


1. Private companies 


(a) On the first 5,000 4s. 6d. per £ 22.5 per cent 

(6) Amounts over 5,000 6 6 32.5 

(c) Undistributed income 10 0 50.0 
2. Resident non-private companies 

(a) On the first 5,000 6 6 32.5 

(6) Amounts over 5,000 7 6 37.5 
3. Non-resident non-private companies 

(a) Dividend income up to 5,000 so § 27.5 

(6) Non-dividend income up to 

5,000 less dividends 6 6 32.5 
(c) All other amounts a 37.5 


Accounting periods. The Commonwealth financial year begins on July 1 
of each year and ends on June 30 of the succeeding year, and tax is levied 
for that period upon the taxable income derived therein." Under section 18, 
a taxable year of twelve months ending on some date other than June 30 
may be adopted by the company with the permission of the Commissioner 
and the accounting period so adopted will be the taxable year for all 
subsequent reporting periods until authorization has been obtained to adopt 
some other period. 

Accounting methods. The Income Tax Act does not prescribe the method 
of accounting to be employed in determining net taxable income. The 
decision as to whether the cash or accrual method of accounting is to be 
permitted is dependent upon which method more nearly reflects the true 
income of the taxpayer. 

Accounting for business income. The starting point in the computation of 
net taxable income of a business which involves the purchase and sale of 
goods is the gross amount received from such sales. Purchases for inventory 
are deducted from the gross proceeds as is any excess of opening inventory 
over closing inventory. Any excess of closing inventory” over opening in- 
ventory is added to the gross.proceeds. The gross proceeds of sales are treated 
as income “derived” in the year of sale, irrespective of the date of actual 
collection, and expenditures on purchases are taken into account when the 
obligation is incurred, irrespective of the date of payment." 

Inventory valuation. Pursuant to section 31 inventory may be valued at 
the end of the year at either cost price, market selling price, or the price at 
which it can be replaced. It is not necessary that the entire inventory be 
valued on the same basis; some items may be valued at cost, some at market 

TlIncome Tax Act, s. 17. 

™2Commissioner of Taxes, S.A. v. Executor Trustee @ Agency Company of South 
Australia, Limited (1938), 63 C.L.R. 108; 5 A.T.D. 98 (H.C.). 

73Income Tax Act, s. 28. 


T4See Ballarat Brewing Company Limited v. Federal Commissioner of Taxation (1951), 
82 C.L.R. 364; 9 A.T.D. 254 (H.C.). 








206 THe University oF Toronto Law JouRNAL 


value, and some at replacement price.” A different valuation method may 
be used at the end of one year than that used at the end of the preceding 
year, but the valuation as of the beginning of any year must be on the same 
basis as that used as of the end of the preceding year.” 

Estimated assessments of income. An estimated assessment of income may 
be made by the Commissioner where a business carried on in Australia is 
controlled principally by non-residents, or is carried on by a company the 
majority of the shares of which are held by non-residents, or is carried on by 
a company which holds, or on behalf of which other persons hold, a majority 
of the shares of a non-resident company.” If the Commissioner determines 
that any such business has not produced the amount of taxable income 
which might be expected to arise from that business, assessment may be 
made on the basis of “such amount of the total receipts of the business as 
the Commissioner determines.” This section has been used in cases in which 
a company fails to deal at arm’s length with its foreign principal or 
affiliate.”* 

Taxing the sale of goods manufactured abroad. Where goods manufac- 
tured outside Australia are sold in Australia by the manufacturer, the 
domestic profit is determined by subtracting from the sales price the amount 
for which similar goods could have been purchased by a wholesale buyer in 
the country of manufacture at the date the goods were shipped to Australia, 
plus the expenses incurred in transporting them to and selling them in 
Australia.” This has the favourable effect of substituting the wholesale price 
in the country of origin for actual cost so as to eliminate a hypothetical, 
wholesale mark-up from Australian income. In the case of sale in Australia 
of goods of foreign manufacture by one other than the manufacturer, the 
domestic profit is determined by subtracting from the sales price the actual 
purchase price and the expenses of transportation and sale.* These pro- 
visions are relevant only where it is necessary to differentiate between foreign 
and domestic income, as where the company is a non-resident and exempt 
from tax on foreign income.™* 

Division Seven tax on private companies. Division Seven tax is imposed 
only on private companies.** The tax is payable by both resident and non- 


Australasian Jam Company Proprietary Limited v. Federal Commissioner of Taxation 
(1953), 88 C.L.R. 23; 10 A.T.D. 217 (H.C.). 

76It is clear that the option available to a company to value its inventories on differ- 
ent bases at the beginning and end of the same tax year provides a fertile means of 
reducing its taxable income in times of fluctuating price levels. 

77Income Tax Act, s. 136. The constitutionality of this provision was sustained in 
British Imperial Oil Company Limited v. Federal Commissioner of Taxation (1925), 
35 C.L.R. 422; (1926) 38 C.L.R. 153; [1931] A.C. 275. Moreover, in Texas Company 
(Australasia) Limited v. Federal Commissioner of Taxation (1940), 63 C.L.R. 382; 
2 A.I.T.R. 4, it was held that the Commissioner’s power of assessment was discretionary 
and need not be exercised if the Commissioner so concludes. 

T8World Taxation Series: Taxation in Australia, p. 130. 

79Income Tax Act, s. 38. 

80Income Tax Act, s. 39. 

81World Tax Series: Taxation in Australia, p. 130. 

82]ncome Tax Act, s. 104(1). 
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resident corporations, regardless of the place of incorporation, except that 
a corporation that is non-resident and does not carry on business in Australia 
by means either of a principal office or of a branch is exempt.®* A private 
company is defined in the Act by means of six alternative tests. However, 
even if a company meets one of these tests, it is exempt from Division Seven 
tax if it is: (1) a company in which the public are substantially interested 
or (2) a subsidiary of a public company. A company is one in which the 
public are “substantially interested” if its shares, other than those bearing a 
fixed rate of dividend (whether or not also participating in profits), have 
been quoted on a stock exchange during the taxable year; but such a com- 
pany is not exempt if shares carrying 75 per cent or more of the voting 
power have been held directly or indirectly by or for twenty or fewer persons 
at the end of the taxable year.** A company is a subsidiary of a public 
company if, by reason of the beneficial ownership of its shares, its control is 
in one or more non-private companies. 

Private companies defined. A company which is not exempt as a non- 
resident, and which is neither one in which the public are substantially 
interested nor a subsidiary of a public company, is a private company if one 
or more of the following circumstances exist on the last day of the taxable 
year:*° (1) twenty or fewer persons hold, as registered owners, all the 
issued shares; (2) seven or fewer persons are capable of controlling the 
company by any means; (3) by treating each person and his nominees as 
one person, seven or fewer persons either (a) are capable of exercising more 
than 50 per cent of the voting power, or (b) hold, as registered owners, more 
than 50 per cent of the paid-up shares other than those bearing a fixed rate 
of dividend, or: (4) by treating each person, his relatives and his or their 
nominees as one person, seven or fewer persons either (a) are capable of 
exercising more than 75 per cent of the voting power, or (b) hold, as 
registered owners, more than 75 per cent of the paid-up shares other than 
those bearing a fixed rate of dividend. 

Computation of Division Seven tax. Division Seven tax is imposed on the 
“undistributed amount” which is defined as “distributable income” less the 
“retention allowance” and dividends paid.** “Distributable income” is 
defined as taxable income less specified Australian income taxes, foreign 
income taxes, and foreign losses.** The “retention allowance” is a specified 
proportion of distributable income which may be retained free of Division 
Seven tax.*® Thus, the “undistributed amount” on which the tax is based is 


83Income Tax Act, s. 104(2). 

84Income Tax Act, s. 105(4) (a). 

85Income Tax Act, s. 105(4) (6). 

86The tests are to be applied only on the last day of the tax year without regard to 
control exercised on any given day prior thereto. Gunn, Commonwealth Income Tax Law 
and Practice, p. 851. 

87Income Tax Act, ss. 104(1), 105A. 

88Income Tax Act, s. 103(1). 

89Income Tax Act, s. 105B. 
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taxable income, reduced by the sum of the following deductions: (1) Aus- 
tralian income taxes, (2) foreign income taxes, (3) foreign losses, (4) the 
retention allowance, and (5) dividends paid. Where the sum of the above 
deductions is equal to or greater than the corporation’s taxable income, it is 
said to have made a “sufficient distribution” and is not liable for Division 
Seven tax. 

The retention allowance. The retention allowance for “income from 
property” is 10 per cent of such income.” Dividends and rents are always 
treated as “income from property,” regardless of the nature of the taxpayer’s 
business; interest is “income from property” unless the company’s principal 
business is that of lending money or the interest is on an account receivable. 
Income from the sale of property is not treated as “income from property.” 
Other kinds of income are treated as “income from property” only if they 
do not arise out of the business of the company. Income arising out of the 
company’s business is never treated as “income from property” except in 
the case of rents and dividends. The retention allowance in respect of 
income which is not from property is a specified percentage of “reduced 
distributable income” which is distributable income as reduced by “income 
from property.’’** Therefore, the percentage is applied to taxable income as 
reduced by the deductions for taxes and losses and as further reduced by 
“income from property.” The retention allowance on income not from 
property is as follows: * 


(1) Reduced distributable income (2) Retention allowance 
To 1,000 50% of column (1) 
1,000 — 2,000 40% of column (1) 
2,000 and over 35% of column (1) and 


all amounts in excess thereof 


III. INTERNATIONAL ASPECTS OF COMPANY TAXATION 


Papua and New Guinea. Prior to July 1, 1959, a company which was 
resident in Papua was not taxable on income earned within either Papua 
or New Guinea.” But a Papuan company was taxable on income derived 
from sources within Australia and from all foreign sources. On the other 
hand, prior to July 1, 1959, a company which was resident in New Guinea 
had to pay tax only on income derived from Australia and did not have 


9] bid. 

91] bid. 

9212 Current Taxation No. 5 (Nov., 1959) at p. 53. 

98Papua and New Guinea, two separate territories on the same island, are joined in an 
administrative union. Papua, originally known as British New Guinea, became a British 
possession in 1888, subsequently being transferred to Australia in 1902. The territory of 
New Guinea was a German possession up to the beginning of World War I, when 
Australian forces occupied it, and Australia has been responsible for its administration 
ever since, at first under mandate from the League of Nations, and, since 1946, under a 
trusteeship agreement approved by the United Nations. Thus, the essential difference 
between Papua and New Guinea is that Papua is regarded as an integral part of Australia 
but New Guinea is not. 
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to pay tax on income derived from within Papua or New Guinea or from 
overseas sources. Effective July, 1959, however, a company which is 
resident in either Papua or New Guinea is taxable in respect of income 
from all sources, whether derived from sources in or out of Papua or New 
Guinea. The rates of taxatiqn imposed on companies resident in Papua or 
New Guinea are, however, only one-half as great as the rates imposed on 
Australian companies. Moreover, where a company resident in either 
Papua or New Guinea earns income from foreign sources that has been 
subjected to tax, a tax credit calculated as the lesser of the foreign tax or 
the Papua—New Guinea tax imposed on such income, will be granted. 

Determination of the source of business income. It is necessary to deter- 
mine the source of company income for two main reasons: (1) income from 
sources outside Australia is exempt from Australian tax if such income is 
not exempt from income tax at the place where it is derived;** (2) non- 
residents are subject to Australian tax only in respect of income from Austra- 
lian sources.*® 

Import sales. Under section 41, a sale of goods which are in Australia, 
or which are to be brought into Australia in consequence of the sale, is 
deemed to be a domestic sale if the seller when in Australia, or his agent or 
representative in Australia, is instrumental in bringing about the sale. If 
either the seller or his agent or representative does anything while in 
Australia to bring about a sale the sale is treated as having taken place there 
notwithstanding the place of contracting and passage of title and of pay- 
ment are all outside Australia.” It appears that a foreign seller who negoti- 
ates for and sells goods outside Australia for delivery and installation in 
Australia does not derive any Australian income other than that attributable 
to the installation services. 

Export and foreign sales. Under section 42, if goods are manufactured, 
produced or purchased in one country and sold in another, or if they are 
subjected to successive steps of production or manufacture in different 
countries, the allocation of profits among the several countries is to be 
determined by the Commissioner on a reasonable basis. Since only that 
portion of the profit earned in a foreign taxing country is exempt in Austra- 
lia, such allocation” is necessary where a resident manufacturer produces 
or purchases goods in Australia, sells them abroad, and is subject to foreign 
income tax on the transaction. Similarly, if a resident performs a part of his 

Income Tax Act, s. 23(q). 


%Income Tax Act, s. 25(1) (6). 

*Hughes v. Munro (1909), 9 C.L.R. 289; R & McG. 269 (H.C.) ; Samuel Courtald 
and Son, Ltd. v. Commissioners of Taxation, N.S.W. (1937), 1 A.L.T.R 

®7For cases employing various means of allocating the profit in question see Federal 
Commissioner of Taxation v. Lewis Berger &@ Sons (Australia), Limited (1927), 39 
C.L.R. 468; R. & McG. 96 (H.C.) ; Michell v. Federal Commissioner of Taxation (1927), 
46 C.L.R. 413; R. & McG. 128 (H. C.) ; Federal Commissioner of Taxation v. W. Angliss 
& Company Proprietary Limited (1931), 46 C.L.R 417; I A.T.D. 252 (H.C.); Com- 
missioner of Taxation, W. A. v. D. @ W. Murray, Limited (1929), 42 CLR. 332; 
R. & McG. (1928-30) 340 dic). 
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operations in one foreign country and a part in another, it may be necessary 
to allocate the profit between them in order to determine what portion, if 
any, is exempt from Australian tax. In the case of a non-resident the alloca- 
tion is relevant in determining the amount of profit derived from Australian 
sources, because only that profit is taxable. 

Withholding tax on dividends paid to non-resident companies. In his 
1959 Budget Speech, the Commonwealth Treasurer formally announced the 
introduction of a withholding system on dividends paid to non-residents 
to operate as from July 1, 1960. The system was implemented by the Income 
Tax and Social Services Contribution (Non-resident Dividends) Act, 1959 
(Act No. 86 of 1959). The withholding tax will be the final liability for 
Australian tax of the dividend recipient unless an election is made to account 
for the dividends in an income tax return and to pay tax on the normal 
assessment basis. In that event, the dividend recipient will be entitled to a 
refund of the excess of the withholding tax over the tax ascertained by 
assessment. The rate of withholding is 30 per cent but is subject to modifica- 
tion where the dividend recipient is resident in the United Kingdom, 
Canada, New Zealand, or the United States by the terms of the Inter- 
national Tax Treaties between these countries and Australia.” 





| 


The Effect of the Form of Foreign Business Operations on the Taxation of 
Australian Companies 


Foreign branch of Australian company. A resident company conducting 
foreign business operations through a foreign branch is liable to Australian 
income tax on the entire branch income other than that which is subject 
to foreign income tax, royalty, or export duty. Branch losses are deductible 
only if the loss is such that had it been a profit it would have been subjected 
to tax in Australia.** For purposes of computing the additional tax on the 
undistributed income of private companies, foreign income exempt from 
Australian tax is not included in “distributable income’’’® so that such 
foreign income is not included in the “undistributed amount” upon which 
the tax is imposed. Thus, a private company with ex-Australian operations 
may retain an amount equal to its entire overseas income without becoming 
subject to Division Seven tax. 

Resident subsidiary of resident company. A resident subsidiary conducting 
its operations abroad has a tax position similar to that of a foreign branch. 
The subsidiary is exempt from Australian tax on that part of its foreign 
income which is not exempt from foreign tax, export duty, or royalty.’ 


Fear er reccerenccn 













9812 Current Taxation No. 5 (Nov., 1959) at p. 87. 
99Thus, if the branch is earning income under such conditions as to insulate the in- 
come from Australian tax, any losses incurred by the branch may not be deducted by the 
Australian home office. 

100This follows from the fact that “distributable income”’ is calculated with reference 
to taxable income, and taxable income under section 23(q) does not include income sub- 
ject to ex-Australian tax. 
101] ncome Tax Act, s. 23(q). 
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When income of the subsidiary is distributed to its parent corporation, the 
parent must include in its taxable income the full amount of the dividend, 
but it then may claim a rebate of tax on the dividend at the average rate 
of tax applicable to its entire income.” Any foreign income of a subsidiary 
which is not subject to Australian tax’®* is exempt. However, if the parent 
were a private company, a dividend received from the subsidiary would 
enter into its determination of distributable income and be subject to the 
tax on undistributed profits in the manner outlined above. 

Non-resident subsidiary of resident company. The overseas income of a 
non-resident subsidiary is not subject to Australian tax until distributed to 
resident shareholders.’** A dividend from a non-resident subsidiary to 
its resident parent company in Australia is includible in income even though 
such dividend is taxed abroad.’ The resident Australian company is entitled 
to rebate of an amount found by applying its average rate of tax to the 
dividend.’® In general, the effect of this form of operation is to delay the 
imposition of Australian tax until the earnings are distributed to individual 
shareholders and then to tax such earnings only at the rates applicable to 
individual incomes. If the parent is a private company, however, a dividend 
received from its non-resident subsidiary would enter into its determination 
of distributable income and be subject to the tax on undistributed profits 
in the manner outlined above. 


The Effect of the Form of Business Operations on the Taxation of Non- 
Australian Companies 


Australian branch. An Australian branch of a non-resident company is 
taxed only on income from sources in Australia.’ Dividends paid by the 
corporation are taxable to its resident shareholders regardless of source’® 
and are taxable to its non-resident shareholders to the extent paid out of 
profits from Australian sources.’ If the parent corporation can be 
characterized as a private company, the maintenance of an Australian 
branch will subject it to liability for undistributed profits tax. 

Resident subsidiary. A resident subsidiary of a non-resident company 
is taxable with respect to its world income,’’® except such portions thereof as 
may be exempt because derived from a foreign source and subject to foreign 
income tax, royalty, or export duty.’"? Dividends paid by the subsidiary are 


102Tncome Tax Act, s. 46. 

103Because taxed where earned, and thus, exempt under section 23(q). 

104This is because income of a non-resident company from sources outside of Australia 
is not subject to Australian tax under section 25(1) (6). 

105In Jolly v. Federal Commissioner of Taxation (1934), 50 C.L.R. 131, it was held 
that the amount so includible was equal to the full amount of the dividend reduced by the 
tax paid locally. 

106Income Tax Act, s. 46. 

107Income Tax Act, s. 25(1) (6) 

108]ncome Tax Act, s. 44(1) (a). 

108Income Tax Act, s. 44(1) (6). 

110Jncome Tax Act, s. 25(1) (a) 

111J[ncome Tax Act, s. 23(q) 
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taxable to its non-resident shareholders to the extent paid out of Australian 
profits’? and to its resident shareholders regardless of the source of the 
profits.""* If the subsidiary is a private company, it is subject to the 
additional tax on undistributed income. 

Non-resident subsidiary. If a non-resident parent corporation utilizes a 
subsidiary resident outside Australia for the conduct of business operations 
within Australia, the Australian tax liability of the non-resident subsidiary 
is the same as would be that of a branch of the parent. From the viewpoint 
of the Australian tax, the operations would be those of a non-resident 
corporation, and it would be a matter of indifference whether the non- 
resident were one corporation or the other. 


IV. Conc.Lusions 


In summary, it may be said that the Australian system of company 
taxation has the following characteristics: 

1. Administrative officials are given wide latitude as to the inclusion or 
exclusion of certain gains and profits in income as well as the allowance or 
disallowance of deductions. Consequently, there is far less predictability 
about the treatment of a given fact situation than in a country such as the 
United States. 

2. The concepts of “source” and “residence” are crucial, especially 
where an Australian company is dealing with an overseas concern or is 
controlled by overseas residents. Those factors which go to make a company 
“resident” in Australia are fairly well defined by statute. On the other hand, 
there are many unanswered questions revolving around the question of 
when an item of income has its “source” in Australia. Further codification 
of those situations in which income will be deemed to arise from an Austra- 
lian “source” is essential from the standpoint of definite tax planning. 

3. A private company is subject to far greater tax scrutiny than is a so- 
called public company. The Division Seven tax is quite effective to force 
private companies to distribute dividends to their shareholders or suffer 
a 50 per cent tax as a penalty. Consequently, wherever possible a new or 
subsisting enterprise should make every effort to avoid classification as a 
private company. 

4. Generally speaking, deductions are allowed quite liberally under the 
Income Tax Act with a notable exception in the case of depreciation on 
manufacturing plant. The latter problem may be overcome through a sale 
and lease-back arrangement since permanent improvements to leaseholds 
are subject to amortization. 

5. Special concessions are available to companies engaged in pastoral 
or mining activities; to date, no special tax concessions have been made in 


112Jncome Tax Act, s. 44(1) (6). 
118] ncome Tax Act, s. 44(1) (a). 
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order to promote new industrial development in manufacturing. Moreover, 
it is unlikely that any special concessions will be granted in the future to 
stimulate heavy manufacturing. The rate of growth in this sector of the 
economy has, in recent years, been quite satisfactory even without special 
incentives. : 

6. Many types of transactions are left unaffected by the Income Tax Act 
and the company which undertakes to arrange its affairs on a somewhat 
novel basis must place its reliance on the judiciary should the arrangement 
be questioned by the taxing authorities. 

7. Finally, it should be noted that Australia has negotiated tax treaties 
with certain other nations, including the United Kingdom, the United 
States, New Zealand, and Canada. These do not alter the pattern of 
Australian taxation; their purpose is more limited. The treaties in question 
are designed to assure that profits will not be subject to double taxation 
such as occurs where the countries involved use different jurisdictional bases 
for the assessment of income and the imposition of taxation. Thus, the 
treaties are simply directed toward the establishment of criteria by means 
of which it is possible to determine which state shall impose tax liability. 

From the brief sketch of company taxation just given, it might be said 
that the system of company taxation in Australia provides neither an 
active deterrent nor a strong incentive to overseas investors. The tax system 
stands rather neutral and a decision about the wisdom of investing in 
Australia will probably have to be based on other factors. Once established 


in Australia, however, it is submitted that a company will be faced with a 
taxing system which is both fair and equitable and whose interstices are 
ripe with opportunity for alert tax counsel. 








CANADIAN TEACHING AND RESEARCH IN CRIMINOLOGY 
J. Lu. J. Epwarps* 


TTENTION paid to the study of criminology’ in Canadian law 

schools during the past twenty-five years or so reveals an intermittent 
and limited interest only. As with so many of the so-called fringe subjects 
the appearance of a course in criminology in the curriculum is largely 
determined by the qualifications, interest, and enthusiasm of individual 
members of the faculty. In this respect, history shows that Canada is little 
different from other English-speaking countries where the erroneous and 
pernicious belief has long been fostered in faculties of law that the study of 
criminal law alone provides all the information necessary for a proper 
understanding of the phenomena of crime and all the training required to 
equip the future judge or magistrate for his duties in the administration of 
criminal justice. 

Occasionally, the criminal law student might be introduced to the subject 
of forensic medicine or medical jurisprudence, the earliest instance in 
Canada known to the writer being in 1933 when, according to a contem- 
porary note in the Canadian Bar Review,’ a series of lectures, attendance at 
which was voluntary, was given to the students of Dalhousie Law School by 
Dr. Ralph Paterson Smith, provincial pathologist for Nova Scotia, who 
discussed various fields where the activities of the medical practitioner and 
the lawyer meet or overlap. Some idea of the range of this early experiment 
in teaching medical jurisprudence may be gleaned from the list of topics 
which Dr. Smith discussed, which included wounding, asphyxiation, 
strangulation, drowning, identification of corpses, ascertainment of time of 
death, toxicology, birth, abortion, legitimacy, age of child-bearing, insanity, 
drunkenness, and the evidentiary value of blood and other stains. The value 
of such a course, it need hardly be added, is increased immeasurably if both 
faculties, law and medicine, participate as a joint venture in which prospec- 
tive members of the two professions become acquainted, at their most 
receptive stage, with the methods of approach adopted, respectively, by the 
doctor in his medical investigation and by the lawyer in his examination of 
witnesses at the trial. 

Another example of the introduction in another Canadian law school of 
some of the diffuse aspects of criminology is discoverable in the pages of this 


*Professor of Law, Dalhousie University. 

1For the many meanings ascribed to criminology, see the classic essay by L. Radzino- 
wicz and J. W. C. Turner, “The Language of Criminal Science” (1939-44), 7 
Cambridge Law Journal 224. 

2(1933) 2 Canadian Bar Review 201. 
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JournaL’ in 1941, in a note contributed by former Dean W. P. M. Kennedy 
who, as in many of his published writings, manifested an abiding interest in 
the development of the subject. For some years, Dean Kennedy wrote, in 
the Honour School in Law of the University of Toronto, substantive and 
adjectival criminal law had been supplemented by courses in the final year 
which dealt with the criminal mind, criminal types, and the criminally 
insane and their treatment. Such courses apparently included not only 
formal lectures but also regular weekly attendance at special hospital clinics, 
a facility motivated no doubt by the fact that the lecturer, a member of the 
teaching staff in the University of Toronto law school, was also a medical 
specialist in this field. In addition, during the years 1939-41 all students in 
the Toronto law school were able to attend a course in psychology directed 
to psychological problems and the criminal. No information is available to 
the writer about the subsequent fate of this particular experiment in Toronto, 
but it appears to have been sufficiently successful for Dean Kennedy to 
visualize the creation, after the war, of an Institute of Criminal Law and 
Criminology at the University of Toronto. 

If Dean Kennedy may be described as the man of vision in the academic 
field so far as the study of criminology in Canada is concerned, there were 
also similar men of vision and initiative at work in England at the same time 
and to whose foresight and labours Dean Kennedy gave warm recognition 
and support. Despite the inevitable difficulties associated with the war, 1941 
marked the establishment within the University of Cambridge Faculty of 
Law of a committee to consider the promotion of research and training in 
criminal science. The Committee, it is worth noting, consisted of the late 
Professor P. H. Winfield as chairman, and three other outstanding criminal 
law scholars whose published work in the field requires no elaboration, 
namely, Dr. R. M. Jackson, Dr. L. Radzinowicz, and Mr. J. W. C. Turner. 
This small body, at the time of its inception, outlined its declared intentions 
which, it is thought, are worthy of repetition. They were to foster and 
encourage: (1) the prosecution of research; (2) the promotion of a series 
of publications to be entitled English Studies in Criminal Science; (3) the 
analysis of the development of criminal science in England and elsewhere; 
(4) the submission, through the appropriate channels, of memoranda on 
existing and proposed penal legislation; (5) the organization of a regular 
sequence of lectures in Cambridge by recognized authorities on various 
branches of criminal science; (6) the maintenance of communication with 


3A note by W. P. M. Kennedy, “Research and Teaching in Criminal Science” (1941), 
4 University of Toronto Law Journal at pp. 168-9, in the course of which Frankfurter J.’s 
opinion (The Public and Its Government (New Haven, 1930), at pp. 155 ff.) is 
usefully cited severely censuring “modern civilisations which deem the prevention and 
detection of crime, its causes and treatment to be the ‘common possession of the man 
in the street,’ and which too often allow only a general and not a specialized training 
for those—such as judges, lawyers, prison officials, etc. who play an undue [sic] réle 
in the administration of criminal justice.” 
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official and other institutions dealing with the administration of justice and 
with centres of research and teaching, in England and elsewhere; (7) the 
transmission to correspondents in other countries of information concerning 
the achievements and progress of penal reform and of the administration of 
justice in England; (8) the special application to developments in the 
British Commonwealth of Nations of such of the Committee’s activities as 
are appropriate. Begun with manifestly ambitious objectives, the Committee 
soon developed into a Department of Criminal Science whose impressive 
record of scholarly research has finally resulted in the establishment, within 
the University of Cambridge, of an Institute of Criminology* under the 
directorship of Professor Leon Radzinowicz who, simultaneously appointed 
to the Wolfson Chair of Criminology, thus becomes the holder of the first 
Chair to be established in the subject within the United Kingdom. 

To return to the post-war Canadian scene, Dalhousie, at the instigation of 
Dean H. E. Read, in 1954 introduced into its third-year curriculum an 
elective course in criminology, which in its first year of operation was 
organized and supervised by Professor R. G. Murray. Instruction was given 
by way of seminar discussions, introductory papers being prepared either by 
the students taking the course or by persons from outside the University, but 
it is understood that this experiment had a variable success. During the fol- 
lowing three years the course was allowed to lapse but was reintroduced in 
1958 when the present writer joined the Faculty of Law at Dalhousie.* Con- 
vinced of the limited value of studying criminology from the exclusively 


4The unsatisfactory position of the teaching and study of criminology in Britain was 
made apparent in Unesco’s report, The University Teaching of Social Sciences: 
Criminology (Switzerland, 1957). In the same year, among other interested bodies, the 
Howard League for Penal Reform publicly urged the case for creating a central insti- 
tute of criminology which would serve as a national centre for post-graduate teaching 
and research and in the management of which all interested universities would 
participate. Shortly afterwards, the British Home Secretary, Mr. R. A. Butler, lent his 
support to the general idea of an institute of criminology, the outcome being the 
announcement in the House of Lords on April 8, 1959, by Lord Nathan, Chairman of 
the Isaac Wolfson Foundation, of the Foundation’s offer of £150,000 for the purpose 
of establishing a Chair of Criminology and a readership or lectureship in the subject 
at the University of Cambridge, and also the acquisition of a special building to accom- 
modate an Institute of Criminology. During the same debate, the Lord Chancellor, 
in welcoming the munificent grant by the Foundation, announced the government’s 
intention, on the advice of the University Grants Committee, of supporting the develop- 
ment of criminological studies at Cambridge University by making a grant of £21,000 
over the first three years of the Institute’s operation—see The Times, April 9, 1959. 
The appointment of Dr. Radzinowicz, at that time Director of the Department of 
Criminal Science at the University of Cambridge, as the first Wolfson Professor of 
Criminology and Director of the Institute of Criminology was announced later (The 
Times, Aug. 18, 1959), and in an enlightening interview (The Times, Sept. 15, 1959) 
Dr. Radzinowicz outlined his aims in assuming his new responsibilities. For details of 
the proposed staff and management of the Cambridge Institute of Criminology see the 
University’s Reporter, Dec. 2, 1959, p. 436. 

5Some of the topics discussed included law and psychology, legal insanity, gambling 
and prohibition, and a comparison between the old and revised Criminal Code of 
Canada. 

6It is with a sense of gratitude that recognition is made of the invaluable assistance 
given by several of my colleagues in easing the immediate task of preparing material 
for the course from unfamiliar sources, and in advising the writer regarding persons from 
outside the faculty whom he desired to invite to participate in the seminar discussions. 
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legal approach, the writer was determined from the outset to secure the 
broadest collaboration possible in the course from among those who, both 
within and outside the University, were equipped to participate by reason 
of their experience in the day-to-day administration of criminal justice or 
their expert knowledge in other disciplines which must be regarded as equally 
integral as law itself to the study of criminology. It has been heartening to 
note the readiness, it might almost be said eagerness, with which such 
requests for active support was met from different quarters. For example, the 
Executive Secretary of the John Howard Society in Nova Scotia took an 
active part in each of the seminars which occupied the whole of the Spring 
term, contributing, in particular, a paper on parole and the after-care of 
offenders. The officer in charge of the Royal Canadian Mounted Police 
crime laboratories made a special trip from Ottawa to Halifax to read a 
paper on the development of scientific methods for the prevention and 
detection of crime, a gesture which was much appreciated by the entire law 
school. At another seminar in which the treatment of the adult offender in 
provincial penal institutions was being discussed, the subject was introduced 
by the Superintendent of the Burtch Industrial Farm of Ontario who hap- 
pened to be in Halifax, having been seconded, through the courtesy of the 
Attorney-General of the province of Ontario, to carry out a complete survey 
of penal establishments in Nova Scotia. At other of the seminars the class 
benefited by the presence of the Crown prosecutor for Halifax County and 
the senior probation officer for the province, the latter being particularly 
helpful in providing assistance in other ways. 

With the comparative paucity of published material on the various aspects 
of criminal science in Canada, support of this nature and calibre from 
agencies outside the University proved to be of invaluable assistance in 
preventing possible misapprehensions. Encouraging too, in this and other 
respects, is the intention of the Provincial Magistrates for the City and 
County of Halifax, respectively, and of representatives of the Departments of 
the Attorney-General and of Public Welfare in Nova Scotia, as well as the 
Royal Canadian Mounted Police and Halifax City Police, of attending, 
whenever possible, the 1960 seminars in criminology. As to the contributions 
of faculty members from other departments of the University, it is hoped 
this year (1959-60) to extend further their collaboration in those seminars" 
in which they are particularly interested. 

In planning the teaching of the course in criminology the principal factor 
dominating all others was the limitation of time to one term, thus permitting, 
at the most, a series of fourteen seminars. Formal lectures were rejected, 
partly on account of the smallness of the numbers of students electing to take 
criminology, partly on the ground that it was announced to the class at the 


TThe opportunity is taken here of gratefully acknowledging the assistance last year of 
the heads of the departments of pathology and psychiatry, the latter, unfortunately, 
being prevented at the last minute from reading a paper on the place of psychiatry 
in the treatment of offenders. 
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beginning of the term that no examination would be given at the end of the 
course, reliance being placed instead on two written assignments which each 
individual was required to submit, one on a topic common to all the class 
and the other on separately assigned subjects to be discussed in the seminars, 
and partly because of the writer’s hope that the above combination of events 
would encourage a much wider and more interested reading of the original 
material for its own sake rather than with a view to preparation for the 
examination. The experiment has justified itself at least sufficiently to retain 
the same approach for this year’s course. 

With the same objectives in mind arrangements were made for members 
of the class to visit certain penal institutions, an experience which, in some 
cases, served as a useful reminder of the stark realities of the existing penal 
system in Canada, which no amount of formal instruction or reading could 
ever hope to achieve with such forcefulness. The Halifax county gaol and 
the city prison were visited one afternoon. On another occasion the class 
was privileged to inspect the Home of the Good Shepherd, a predominantly 
girl’s reformatory in Halifax. After the course was completed, arrangements 
were made for the 200-mile car journey to visit the Dorchester penitentiary, 
an expedition which, in other surroundings and in former years, the writer 
would have rejected as unpractical, but, in retrospect, was a worthwhile 
visit. With the co-operation of the Attorney-General’s Department and the 
Department of Public Welfare in Nova Scotia each member of the crimi- 
nology class was attached for one day to a probation officer concerned, 
respectively, with adult and juvenile offenders. However, owing mainly to 
the inadequate environment in which such officers are accustomed to work- 
ing, this particular experiment was not as successful as had been hoped. It 
was, moreover, not found possible to extend such a limited experience of 
field work to include the work of the parole and after-care officer, it being 
felt that much preparatory work would have to be accomplished if the essen- 
tial privacy and confidence permeating the relationship between the parolee 
and the parole officer was not to be undermined by the intrusion of outsiders, 
however disinterested the latter might appear to be in the personal back- 
ground of the former prisoners. This latter problem is a very real one, in 
view of the importance of affording students taking a course in criminology, 
particularly law students, first-hand experience of every available aspect of 
the criminal process. 

Faced with the inevitable limitations of time a decision had to be made 
at the outset regarding the ambit of the course. Having to choose between 
concentration on a detailed examination of a few topics and the introduction 
of the class to the many facets of criminology, it was felt better to attempt 
to kindle an interest in matters with which the student might otherwise never 
come into personal contact and thus foster, on the student’s own initiative, 
wider reading after the course was completed. As will readily be appreciated, 
the success or otherwise of this approach is difficult to predict or confirm. 
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In the absence of any treatise covering the content of the course reliance 
has to be placed upon original sources of Canadian material, which, in many 
ways, is a distinct advantage. In examining, for example, the penal system 
of Canada students are expected to familiarize themselves not only with the 
relevant statutes such as the Penitentiary Act, the Prisons and Reformatories 
Act, the Parole Act, the Juvenile Delinquents Act, and the Criminal Code, 
but also with the contents and recommendations of the Archambault 
Report® in 1938 and of the Fauteux Report® in 1956. Throughout, an en- 
deavour is made to acquaint the class with developments in other countries, 
particularly in the United Kingdom and in the United States, attention 
being drawn also to relevant United Nations publications surveying, for 
example, aspects of probation,’® the indeterminate sentence," and parole 
and after-care™ in different countries. Bearing in mind the probability that 
the majority of the students taking the course will engage in practice in 
Nova Scotia, it is thought especially incumbent to open their eyes to the 
state of affairs prevailing in the province’s penal establishments, a full record 
of which is given in the annual reports of the Inspector of Penal Institutions, 
and to the juvenile delinquency services which are reported on in the annual 
reports of the Department of Public Welfare. Through the generosity of the 
various government departments in other provinces in supplying copies of 
their correctional reports it will be possible, in future, for members of the 
criminology class to discover what is, and has been, going on in other parts 
of Canada. That the student should be expected to read and digest all this 
material in a course of one term’s duration is, of course, quite impractical 
but it is felt that a duty exists to make him at least aware of its existence. 
Some guidance is naturally given about what should be essential reading in 
preparation for seminar discussion, and frequently different members of the 
class are asked to read separate material so as to add to the common pool 
of knowledge. 

It should be pointed out, at this stage, that building up that section of the 
law school’s library which is devoted to criminology was one of the major 
problems facing the writer, much of the Canadian and English material 
no longer being procurable. However, with the co-operation of other lib- 
raries and colleagues on both sides of the Atlantic, gradual progress is being 
made in filling in existing gaps in series of publications such as, in Canada, 
the Statistics of Criminal and Other Offences, Police Statistics, and Statistics 
Relating to Juvenile Delinquents, prepared annually by the Dominion 


8Report of the Royal Commission to Investigate the Penal System of Canada 
(Queen’s Printer, Ottawa, 1938). 

®Report of a Committee Appointed to Inquire into the Principles and Procedures 
Followed in the Remission Service of the Department of Justice of Canada (Queen’s 
Printer, Ottawa, 1956). 

10Practical Results and Financial Aspects of Adult Probation in Selected Countries, 
United Nations Publication ST/TAA/SER. C. 11 (1954). 

11The Indeterminate Sentence, United Nations Publication ST/SOA/SD/2 (1954). 

12Parole and After Care, United Nations Publication ST/SOA/SD/4 (1954). 





220 Tue University oF Toronto Law JourRNAL 


Bureau of Statistics and the Annual Reports of the Commissioner of Peni- 
tentiaries; in England, the annual Criminal Statistics for England and Wales 
prepared by the Home Office, and the annual Reports of the Commissioners 
of Prisons; and, in the United States, the Uniform Crime Reports issued by 
the Federal Bureau of Investigation. 

The course itself is divided into seven sections, (1) the origins of crime 
and delinquency and the pertinence of criminal statistics, (2) theories of 
punishment and judicial sentencing policies, (3) the treatment of adult 
offenders, (4) the treatment of juvenile offenders, (5) pre-release training 
and the after-care of offenders, (6) the place of psychiatry and psychology 
in the treatment of offenders, and (7) the scientific investigation of crime. 
The first of these sections, in which an examination is made of the causation 
of crime, aims at stressing the importance of considering criminal behaviour 
against the background of prevailing social conditions and of the various 
facets, such as heredity, physical abnormality, and mental instability, which 
together add up to the personality of the offender.’* Related to this same 
question is an acquaintance with criminal statistics, an introduction to which 
was essayed last year (1958-9). This attempt to deal with a subject which 
arouses the natural suspicions of lawyers achieved certain useful purposes. 
It showed the members of the class the great need in Canada of developing 
a reliable and consistent body of statistical data pertaining to such basic 
information, for the purposes of criminological research, as the incidence of 
crime, both indictable and summary, the number and kinds of criminals and 
the punishment inflicted upon them, and the operations of the various organs 
of criminal justice, including the police, the courts, and the prisons. Re- 
grettably, this cannot be said to be available at present in the reports 
compiled by the Dominion Bureau of Statistics.’* These reports contain 
much valuable material but there is all too frequent evidence of the dangers 
of adducing fallacious conclusions from its compilations, about which the 
students themselves became vocal following their being required to analyse 
over a short period of years various sample aspects of crime and criminals 
in Canada. 

In the second section, by far the most extensive in content, the customary 
analysis is undertaken of the various theories of punishment which have 


18Two notable recent publications, F. A. Pakenham, Causes of Crime (London, 1958) 
and B. F. Wootton, Social Science and Social Pathology (London, 1959), particularly 
chaps. 11, v, and vi, are referred to, insomuch as both purport to survey the currently 
most popular hypotheses about the causes of crime and to assess the evidence relating 
to such attitudes. 

14The same view appears to have been entertained in 1938 by the Archambault 
Commission: see the Archambault Report, p. 359. For some observations on the 
limitations of the present reports see Report of the Royal Commission on the Criminal 
Law Relating to Criminal Sexual Psychopaths (Queen’s Printer, Ottawa, 1958), pp. 
61-2; and W. A. Magill, Chief of the Judicial Section, Dominion Bureau of Statistics, 
in the Proceedings of the Third Joint Conference of After-Care Agencies and Govern- 
ment Services (1956) at pp. 95 ff. It is encouraging to note in recent months the 
establishment by the Canadian Corrections Association of a committee to collaborate 
with the Dominion Bureau of Statistics in developing and improving its statistical service 
in the corrections field. 
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been expounded by judges and writers, and the interesting comparison is 
drawn between the penal philosophy expressed by members of the Canadian 
judiciary when passing or reviewing sentence, in which retribution would 
appear to be by no means rejected as a governing factor,’® and the approach 
permeating the entire Fauteux Report with its condemnation of retribution 
and its accent upon the need to recognize the place and importance of 
rehabilitation."* The modern conception of prison treatment and training, 
as practised in other countries such as the United Kingdom, Belgium, and 
the Scandinavian countries, and already showing signs of entering some 
Canadian penal establishments,"’ is discussed, as are the alternatives of fines, 
suspended sentence, probation, and parole. Where scholarly research has 
been published assessing the efficacy of certain methods of dealing with the 
offender’® such findings are brought into the discussion as a means of assess- 
ing the current judicial sentencing policies in Canada.’® Last year’s course 
included a seminar devoted to the special problem of habitual criminals and 
criminal sexual psychopaths but, even with the recent publication of the 
McRuer Report on Criminal Sexual Psychopaths,” the relative value of 
devoting so much time to this difficult question is doubtful. 

Owing perhaps to inadequate preparation by the students assigned the 
task of presenting papers on the burning topics of corporal and capital 
punishment, the level of discussion of these subjects was disappointing, 
manifesting an emotional approach which even a cursory reading of the 
Canadian Hayden-Brown Report,”* the English Cadogan Report™ on cor- 
poral punishment, and the Gowers Report® on capital punishment might 


15See, for example, R. v. Willaert (1953), 105 Can. C.C. 172 (Ont. C.A.) per 
J. K. MacKay J., at pp. 174-6; R. v. Bompus (1959), 123 Can. C.C. 39 (Alta. S.C., 
App. Div.) per MacDonald and McBride JJ.A.; R. v. Bezeau (1958), 122 Can. C.C. 35 
(Ont. C.A.) per Laidlaw J.A. at p. 42; Charest v. R. (1957), 119 Can. C.C. 197 
(Que. Q.B., Appeal Side) per Montgomery J. at p. 199. 

16Fauteux Report, pp. 11-27 and 46, in which the Committee’s philosophy of 
punishment is well expressed; and pp. 87-90, summarizing the Committce’s recommenda- 
tions, the second of which states: “Some means should be found whereby the courts, 
at all levels, may be made more conscious that the true purpose of punishment is the 
correction of the offender and not mere retribution by society” (Committee’s italics). 

17See post fn. 25 and fn. 71. 

18As examples, reference may be made to the volumes, Sexual Offences (1957) and 
The Results of Probation (1958) by the Cambridge Department of Criminal Science; 
M. Grunhiit, Juvenile Offenders before the Courts (Oxford, 1956); H. Mannheim, 
Group Problems in Crime and Punishment (New York, 1955); and a recent United 
States study, H. A. Weeks, Youthful Offenders at Highfields (Ann Arbor, 1959). 

19As an introduction to some of the problems likely to be encountered by anyone 
dogged enough to begin much-necded research into this subject, already tackled in 
such countries as the United States, Great Britain, and France, reference may be use- 
fully made to H. Mannheim, “Some Aspects of Judicial Sentencing Policy” (1958), 67 
Yale Law Journal 961. 

20Report of the Royal Commission on the Criminal Law relating to Criminal Sexual 
Psychopaths (Queen’s Printer, Ottawa, 1958). 

21Report of the Joint Committee of the Senate and House of Commons on Capital 
Punishment and Corporal Punishment (Queen’s Printer, Ottawa, 1956). 

22Report of the Departmental Committee on Corporal Punishment, 1938 (H.M.S.O., 
Cmd. 5684). 

23Report of the Royal Commission on Capital Punishment, 1949-1953 (H.M.S.O., 
Cmd. 8932). 
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have been expected to dispel. Both subjects cover a lot of ground and, on 
that score alone, the writer was tempted to omit them from the topics for 
seminar discussion, but they have a special value in focusing attention on 
the complex nature of crime and punishment, and better results are hoped 
for in this year’s seminars on these questions. 

The difficulties engendered by the British North America Act in providing 
separate legislative jurisdiction over penitentiaries and other penal institu- 
tions** form the introduction to the third section of the course which is 
concerned with the treatment of the adult offender in Canada. A survey of 
the present prisons which, with laudable exceptions, reveals little in the form 
of classified institutions designed to provide different kinds of security and 
training for various types of offenders,”° is viewed against the parallel 
recommendations of the Archambault Commission* and the Fauteux Com- 
mitee*’ and the more recent decisions announced at the conclusion of the 
Dominion-Provincial Conference in 1958 on correctional reform.** As a 


24See the British North America Act, 1867, s. 91, and the interpretation of this pro- 
vision by the Supreme Court of Canada in In re New Brunswick Penitentiary (1880), 
Coutlee’s Sup. Ct. Cas. at pp. 27-8. The current law is contained in the revised Criminal 
Code, S.C. 1953-4, c. 51, s. 634, which provides, in effect, that (1) any person sentenced 
to imprisonment for life or for a term of two years or more shall be sentenced to a 
penitentiary, (2) any person sentenced to imprisonment (i) for a term of less than two 
years or (ii) for two or more terms of less than two years each, to be served one after 
the other, shall be sentenced to a provincial penal institution other than a penitentiary. 
The Penitentiary Act, R.S.C. 1952, c. 206, s. 19, contains a complementary provision. 

25See the Fauteux Report, pp. 39-43. Leading the way in providing special institutions 
are Ontario and British Columbia, both of them making a noteworthy effort to segregate 
the young adolescent from other prisoners and to provide special treatment for them. 
The writer would single out the New Haven Borstal Institution and the Young Offenders 
Unit in British Columbia as examples of what can be done with an enlightened and 
energetic administration. 

26The Archambault Report, p. 354, in which the forthright recommendation was made 
that “The Canadian penal system should be centralized under the control of the Govern- 
ment of Canada, with the federal authorities taking charge of all the prisons in Canada, 
and provinces retaining only a sufficient number to provide for offenders against provincial 
statutes, prisoners on remand and those serving short sentences.” Reference is made 
(ibid., p. 340) to the wasteful chaos which existed in Great Britain prior to the enact- 
ment of the Prison Act, 1877, the centralized penal system now existing in England 
and Wales being held as a model to be followed by Canada. 

27Fauteux Report, p. 89, following, in effect, the earlier recommendation of the 
Archambault Commission and defining “short sentences” as imprisonments for six 
months or less. No indication had been given by the earlier Archambault Commission as 
to the length of sentence which they had in mind. In support of this proposal the 
Fauteux Committee expressed the view (p. 50) that “such a change, if effected, would 
result in greater uniformity of treatment of offenders throughout Canada and should 
ultimately result in the establishment of a greater number of types of institutions for 
prisoners who are sentenced to terms in excess of six months.” For the Committee’s 
case urging the development of specialized institutions, see ibid, pp. 39-44. 

28Twenty years after the Archambault Commission’s recommendation, (supra, 
fn. 26), the representatives of the federal and provincial governments agreed inter alia, 
“that the Dominion should proceed to plan for a revised penal system of such a 
character that it would be in a position to assume responsibility for persons sentenced 
under federal laws to terms of one year or more. Such plans are to be formulated on the 
basis that the Dominion government will have decided that sentences under federal laws 
of more than six months but less than one year should be eliminated” (Press Release 
by Department of Justice, October 14, 1958). With understandable caution a caveat 
was entered to the effect that “‘because of the extensive preliminary planning that is 
required, it may be three years before concrete results of the plans agreed upon are 
apparent.” 
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necessary supplement to the Fauteux Committee’s continual reference to 
penal conditions in Great Britain, special attention is given to the principles 
of segregation and classification of prisoners which form the basis of the 
reformative approach and a brief survey is made of the different régimes 
operating in local, central, regional training, corrective training, and pre- 
ventive detention prisons in England and Wales.”® The students are intro- 
duced to the eminently readable reports of Her Maijesty’s Prison Commis- 
sioners, to certain chapters in Lionel Fox’s classic work The English Prison 
and Borstal System,® and to the part played, in constantly surveilling penal 
practice, by the Home Secretary’s Advisory Council on the Treatment of 
Offenders.** In this connection, it is suggested that the establishment of 
similar standing bodies in Canada is a matter to which consideration might 
well be given by the federal and provincial governments. 

Young offenders are the subject of the fourth section of the course in 
which a study of the Juvenile Delinquents Act occupies a prominent posi- 
tion, dealing as it does with the machinery to combat delinquency. The 
composition, jurisdiction, and procedure of the juvenile courts are examined 
in the light of current proposals for reform, consideration being given to the 
implications of the widely canvassed suggestion that the treatment of 
delinquent children falls more appropriately within the sphere of the social 
welfare services than of the penal system, with the consequent argument that 
some sort of preliminary sieve should be established which would ensure that 
delinquent children are brought before the juvenile court after, not before 
as is generally now the case, intensive investigations and efforts at reclama- 
tion have been made by the social services.** 

As in the section dealing with adult offenders, reference is made to the 
existing facilities in federal and provincial institutions and agencies for 
carrying into effect the alternative modes of treatment prescribed by the 
Juvenile Delinquents Act. A comparison, sometimes invidious it must be 
confessed, is drawn between the various provinces across Canada and the 
developments which have taken place therein in recent years,®* as, for 


29An admirable booklet, Prisons and Borstals (3rd ed., H.M.S.O., 1957) gives a 
sufficiently up-to-date and not too detailed account of the new forms of prison treatment 
introduced by the Criminal Justice Act, 1948. 

3°London, 1951. 

31To mention only a few examples, see Alternatives to Short Terms of Imprisonment 
(H.M.S.O., 1957), The After-Care and Supervision of Discharged Prisoners (H.M.S.O., 
1958), and The Treatment of Young Offenders (H.M.S.O., 1959). 

32This suggestion has recently been given a fresh airing in both the United States— 
Sol Rubin, Crime and Juvenile Delinquency (New York, 1958) at p. 67—and the 
United Kingdom—W. E. Cavenagh, The Child and the Court (London, 1959), at 
pp. 213-39. Significantly, perhaps, Mr. Rubin is Counsel to the National Probation 
and Parole Association of America, whilst Mrs. Cavenagh was formerly Chairman of 
the Association of Social Workers in England and Wales. 

33See Developments in the Correctional Field in Canada, published annually since 
1953 by the Canadian Corrections Association. For fuller information reference should 
be made to the annual reports published by leaders within the respective provinces: 
e.g., in British Columbia—(1) Public Welfare Services (2) Inspector of Gaols (in 
1958 the title was changed to the report of the Director of Corrections), (3) Director 
of New Haven; in Nova Scotia—(1) Department of Public Welfare, (2) Inspector 
of Penal Institutions; in Ontario—the report of the Department of Reform Institutions 
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example, in the expansion of probation services. Perhaps because of the 
importance attached by the writer to probation as a proved method of 
reformative treatment of both young and adult offenders, with its added 
merit in keeping the offender out of prison, considerable emphasis is placed 
on understanding the nature of probation as conceived in the statutory 
provisions of the Criminal Code* and as contrasted with its application in 
other countries, the necessary qualifications and training of probation officers 
whether in the adult or juvenile field, and the probation officer’s relationship 
both with the juvenile court magistrate and the person released on probation. 

This section of the course is also concerned with the problem of existing 
methods for dealing with the young offender between the ages of 17 and 21, 
a group which, in Canada, is perhaps least catered for; and yet, paradoxi- 
cally, it might well be regarded as the most crucial age group of all. Since 
this very problem has been greatly occupying the attention of authorities in 
Great Britain® the opportunity is taken to acquaint the class with the system 
of borstal training, young prisoners’ prisons, and the rapidly expanding 
detention centres* in England and Wales, where the fundamental principles 
are accepted that the penal treatment of young offenders must be primarily 
remedial and that provision should be made to ensure that each offender is 
given the amount and type of training best suited to his needs and from 
which he is likely to derive the most benefit.*” 

With a view to stressing the importance of what happens to a prisoner 
when he is discharged from prison, the fifth section tackles the twin problems 
of pre-release training and after-care. In this context it is natural to examine 
the background to the Fauteux Committee’s recommendations,** which led 
to the enactment in 1958 of the Parole Act*® and the establishment of the 


which is published in two parts (1) reformatories, industrial farms, and common jails, 
(2) training schools; in Newfoundland—Department of Public Welfare: and in 
Saskatchewan—Department of Social Welfare and Rehabilitation. Apparently no annual 
reports in the field of corrections are published in the provinces of Alberta and Manitoba. 

34Section 638, which continues to fetter, though in considerably less measure than 
prior to 1955, the discretion of the judiciary in applying probation. For the Fauteux 
Committee’s recommendation that amending legislation be introduced along the lines 
of 7 English Criminal Justice Act, 1948, ss. 7 and 12, see the Fauteux Report, 
pp. 12-13. 

35See especially The Treatment of Young Offenders, the recently published report of 
the Advisory Council on the Treatment of Offenders (H.M.S.O., 1959). 

86] bid., pp. 9-16, and the Reports of the Prison Commissioners (1955-8). 

37] bid., p. 5, citing the Standard Minimum Rules of the United Nations that “as a 
rule young offenders should not be sentenced to imprisonment.”’ An advance in Canadian 
penology is represented by the decision of the 1958 Dominion-Provincial Conference that 
“no person under 16 years should be sentenced to imprisonment in a penal institution 
where adults are confined except where he is convicted of an offence mentioned in the 
Criminal Code, s. 413 (this includes murder, manslaughter and rape). Press Release, 
Oct. 14, 1958. 

88Fauteux Report, pp. 51-69, 80-3. 

39§.C. 1958, c. 38, brought into force by proclamation on February 15, 1959. Section 
6 provides for automatic review of every prisoner serving a sentence of imprisonment of 
two years or more whether or not an application for parole has been made, and condi- 
tional review of cases where the prisoner is serving a sentence of less than two years, 
upon application by the inmate. The conditions under which reviews will be conducted 
in the latter category remain to be announced. Sections 5 and 8, which provide the 
powers and jurisdiction of the Board, indicate clearly the broad philosophy underlying 
this notable piece of legislation. 
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National Parole Board.*® The philosophy underlying the 1958 legislation is 
contrasted with that embodied in the repealed Ticket of Leave Act, and 
reference is made to the views and work of the voluntary after-care agen- 
cies*’ whose value to the community is all too often sadly unrecognized. 

The next section of the course purports to introduce students to the 
increasingly important problem of psychiatric and psychological services 
within the penal system, the opportunity being taken to compare the dearth 
of such facilities in Canadian prisons** with the advanced practices prevalent 
in such European countries as Sweden, Norway, Denmark, and Holland. 
Drug addicts, alcoholics, sexual offenders, psychotics, and psychopaths, all 
present problems of a different nature calling for different treatments.“ 
This section provides a forum for discussing with professional colleagues in 
other disciplines the potential value to society of more extensive use within 
prisons of psychiatric clinics, and of non-medical psychologists in such vital 
roles as the selection of prisoners for different forms of institution and train- 
ing, participation in group psychotherapy and in clinical research within the 
prisons themselves. Comparison is drawn between the Criminal Code’s 
provision for the mental examination of accused persons prior to standing 
trial,*® the Penitentiary Act’s concern with the treatment of prisoners who 
become insane while serving sentences in penitentiaries,** and the apparent 
neglect, certainly in the past, of special facilities for the treatment of those 
prisoners who evidence lesser mental abnormality rather than insanity and 
who, probably, represent a considerable section of the recidivists in prisons 
throughout Canada.** 


49Replacing the Remission Service of the Department of Justice which had been 
responsible, since 1899, for the operation of the Ticket of Leave Acts. First appoint- 
ments to the Board consist of a former Ontario provincial magistrate, a Crown prose- 
cutor, a university director of public relations who was also one of the original pioneers 
of the John Howard Society in Canada, and an assistant director of the remission service. 

‘1Significant is the notable increase in the number of parolees who are released under 
the supervision of national parole officers, social agency workers, or provincial probation 
officers. In 1949, of 907 risoners released on ticket-of-leave only 87 came under such 
supervision. In 1956, of 1 Bs prisoners thus released 1,037 were placed under supervision, 
and in 1957, of the 1,093 parolees 835 were placed under supervision. 

42This is commented upon in the Fauteux Report, p. 48, but see B. M. Cormier, 
“The Psychiatric Hospital and Psychological Services at St. Vincent de Paul Peniten- 
tiary” (1959) 1 Canadian Journal of Corrections 3. 

43See W. J. Gray, “European Practice in the Psychiatric Treatment of Offenders” 
(1959), 10 Howard Journal 96, and P. C. Aungle, “The Care and Treatment of 
Psychopathic Offenders in Norway, Sweden and Denmark” (1959), 105 The Journal of 
Mental Science 428. Far-reaching implications are to be seen, too, in the English Mental 
Health Act, 1959 (7 & 8 Eliz. II, c. 72), section 60(1) of which recognizes psycho- 
pathic disorder as a mental disorder and enables any court to order any person who is 
convicted of an offence other than one the sentence for which is fixed by law and who is 
certified by two medical practitioners to be suffering from “mental illness, psychopathic 
disorder, subnormality or severe subnormality” to be admitted and detained in a 
mental institution. 

44See Fauteux Report, pp. 47-9, and for Ontario’s attempt to grapple with the 
problems of alcoholics and drug addicts, see ibid. pp. 43-44, and (1959) 1 Canadian 
Journal of Corrections at p. 40. 

45§.C. 1953-4, c. 51, s. 451(c). 

46R.S.C. 1952, c. 206, ss. 58, 61 and 62. 

47See Report of the Royal Commission on the Law of Insanity as a Defence in Criminal 
Cases (Ottawa, 1956), p. 48. 
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To complete the course at Dalhousie there is a section assigned to the 
scientific investigation of crime. Nothing very ambitious is attempted in this 
section beyond, first, tracing the historical development in Canada and in 
the United Kingdom of an organized system of crime detection; secondly, 
outlining, with visual aids wherever possible, the scope of the work per- 
formed by forensic science laboratories; and thirdly, examining, by reference 
to selected cases and methods such as radar speedmeters, breathanalyzers, 
and truth drugs, the probative value of scientific evidence. Students are 
referred to the Trenchard Report of 1935,** to the relevant sections in the 
Royal Canadian Mounted Police’s annual reports, and to certain periodical 
articles which deal with various aspects of crime detection. 

Participation in this course, at present, is necessarily confined to law 
students, but the teaching of criminology should not be thought to be the 
special perquisite of a faculty of law any more than the subject of crimi- 
nology should be mistakenly thought to be coexistent with criminal law. In 
the writer’s opinion the time is long overdue for urgent consideration to be 
given to the best method of discharging the responsibilities of universities in 
affording professional training for those persons who in one capacity or 
another aim at careers in the correctional field or in the administration of 
criminal justice. As long ago as 1938 attention was directed in Canada to 
the part which universities might play in the training of correctional per- 
sonnel, the Archambault Commission recommending, inter alia: ‘There 
should be co-operation with the universities of Canada establishing suitable 
courses for the training of those who wish to become penitentiary officers, 
probation officers, or parole officers.”*® No elaboration of this unambitious 
conclusion is to be found in the body of the Commission’s Report, which is 
nowadays remembered best for its revelations of a chronic state of affairs in 
the penitentiaries and for its recommendations about cleaning the Augean 
stable. Destined, it is believed, to suffer a better fate than its predecessor is 
the Report of the Fauteux Committee in 1956, that section of the Report 
which deals with professional training in the field of corrections being likely 
to figure prominently in any policy-making decisions by the federal and 
provincial governments. 

With ample justification, in chapter xm of its Report, the Fauteux Com- 
mittee expressed the opinion that university education for career work in the 
Canadian correctional field had not been satisfactorily developed, despite 
the recommendations of the Archambault Commission. As to professional 
training in the techniques of law enforcement and police administration, the 
Committee recognized that needs in both these areas are partially met by 
the in-service training programmes of the Penitentiaries Branch of the 
Department of Justice,” the Royal Canadian Mounted Police, and various 


48Report of the Advisory Committee on the Scientific Investigation of Crime 
(H.M.S.O., 1935). 


49Archambault Report, p. 354. 
50Particularly useful work in this connection has been carried out at the Peniten- 
tiary Staff College, Kingston, Ontario, where courses, normally of a month’s duration, 
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provincial and municipal agencies. The Committee concluded, however, 
that “such efforts are not adequate substitutes for the pre-service training 
at a university level which is essential to the professionalisation of any field 
of activity.”*' This opinion, it should be noted, is in accord with the whole 
tenor of Unesco’s invaluable report on the teaching of criminology, pub- 
lished in 1957,°? and to which frequent reference will be made later. 

The Fauteux Committee proceeded next to analyse the kinds of university 
education which they envisaged as necessary to accomplish the ends stressed 
in their report. This analysis is quoted at length because of its realistic 
appreciation of one of the major problems, namely, the widely diverse 
intellectual standards required in different spheres of correctional work, and 
for which training universities in Canada are now being asked to assume 
responsibility. According to the Committee: 


. . . two major types of university education are involved in the development 
which is required. The first of these includes the professional specialties which 
are coming more and more to service prisons, probation departments and after- 
care agencies. Perhaps the most important of these professions, at least in terms 
of the numbers of workers involved, is social work. Here the major need would 
seem to be for the inclusion in social work curricula of course material orienting 
students to correctional programs, and familiarizing them with the skills, 
methods and problems which distinguish such operations from other social 
welfare activities. A similar principle might be applied, though with less em- 
phasis, to such disciplines as psychology and psychiatry (and perhaps even law) 
in the sense that certain students concentrating respectively in these fields, who 
propose to work in correctional capacities, should be helped to become familiar 
with the phenomena of crime and with the character of the programs which 
treat and control the criminal, either through the addition of courses on these 
subjects within the fields named or, perhaps preferably, through the enrolment 
of such students in selected courses in criminology. 

The second major type of university training which is in need of development 
is the area of criminology itself, which we define as the study of crime and its 
treatment. . . . The size and the urgency of the crime problem in Canada under- 
scores the need for professional training which focuses directly upon crime and 
its treatment, rather than presenting these subjects merely as aspects of other 
welfare problems. We do not suggest that criminal behaviour is clearly dis- 
tinguishable from other human problems, but we do believe that the study of 
the nature, cause and treatment of crime is an area which deserves special 
attention within a separate academic curriculum. We further believe that a 
serious effort should be made to integrate the contributions of criminology with 


those of law, social work, psychology and other disciplines which are concerned 
with the treatment of offenders.™ 


are given for the training of custodial officers, for vocational training instructors, and in 
penitentiary administration. The importance of this effort is underlined by the opinion 
of the Director of the Federal Training Centre who says that “even though a number of 
custodial officers have now had many years of practical experience in prison work, only 
a relatively small number of them have the qualifications, aptitudes, knowledge 
and the will and heart to do a really effective treatment job” (Annual Report of the 
Commissioner of Penitentiaries (1957), p. 145). 

51Fauteux Report, p. 85. 

52The University Teaching of Social Sciences: Criminology (Switzerland, Unesco, 
1957), pp. 48-51, 52-5. 

53Fauteux Report, p. 85. 
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Following the publication of the Fauteux Report the Canadian Correc- 
tions Association, through the aegis of its president, Chief Justice J. C. 
McRuer of the Supreme Court of Ontario, set in motion an inquiry in 1959 
to ascertain what provision existed in the various Canadian universities for 
the teaching of criminology. As it appears unlikely that this report™ is readily 
available, and as the information contained therein is relevant to certain 
proposals made later in this article, it is proposed to summarize this informa- 
tion, taking into account subsequent changes which have been announced 
by some of the universities concerned. Thus, it appears that the University 
of British Columbia provides courses in criminology at both graduate and 
under-graduate levels. Formerly given within the Department of Anthro- 
pology, Criminology and Sociology these courses have recently been trans- 
ferred to the curriculum of the School of Social Work. At the graduate level, 
it is to be noted, students may qualify for either a Master of Arts degree or 
a diploma in criminology. The University of Toronto, likewise, has chosen 
its School of Social Work as the framework within which two courses in 
corrections are offered to social work students. More recently, it has been 
announced that a lectureship in corrections, financed by the Junior League 
of Toronto, was being established in the University as from the beginning 
of the 1959-60 academic year. 

Indicative of the diversity of approach to the teaching of criminology in 
Canada is the University of Montreal’s arrangements® whereby some 
specialization in correctional training is afforded through its Institut de 
Psychologie. Under the title Delinquance et Criminalité four courses in 
psychology and related fields are offered to advanced students, the same 
courses being required study for students specializing in clinical psychology. 
The Institut also offers at a lower level a two-year training course called 
Psycho-Pédagogie de l’Enfance Inadaptée which is designed primarily for 
persons intending to join the staffs of the training schools for juvenile offen- 
ders in the province of Quebec. Surprisingly, no reference is made in the 
report to the existence of a graduate course in criminology in the Faculty of 
Law, University of Toronto.™ This course, one of three covering different 
fields of law, forms part of the curriculum of the Master of Laws degree and 
is designed for candidates wishing to do advanced work in the field of 
criminology, aspects of which are included in the criminal law syllabus in 
the first year of the Bachelor of Laws curriculum. Another recent develop- 


54The Role of the Universities in the Education of Staff for the Correctional Services 
(Canadian Welfare Council, Ottawa, 1959). 

55Since the writing of this article it has been announced in the Montreal Gazette 
by the University of Montreal that a two-year course leading to a Master’s degree in 
criminology will be instituted in the department of sociology as from September, 1960. 

56According to the Faculty of Law Calendar (1959-60), p. 24, this advanced course 
is directed to an investigation and study of either “(a) a study of crime; methods, rela- 
tion of criminal behaviour to social, physical, physiological, racial, environmental, etc. 
factors, or (b) the control of crime; the purpose of punishment; treatment of criminals; 
the police system; juvenile and criminal courts; probation; education; parole; rehabilita- 
tion.” 
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ment, also not noted in the Canadian Corrections Associations’ report, is the 
introduction of an elective course in criminology in the third-year curriculum 
of the Bachelor of Laws degree in the Faculty of Law at Queen’s University, 
Ontario, where it occupies a similar position to the criminology course at 
Dalhousie Law School. 

During my teaching of the criminology course at Dalhousie last year it 
became all too apparent that there was a paucity of reliable information 
regarding the incidence ‘and causes of crime in Canada and regarding the 
efficacy or otherwise of existing methods of treatment of juvenile and adult 
offenders. The unfortunate truth is that Canada suffers markedly in this 
respect in comparison with other countries, notably the United Kingdom 
which a decade or so ago was in a somewhat similar position to Canada at 
the present time. Realization of this fact led the Fauteux Committee to place 
“the greatest possible emphasis on the urgent need for professional education 
and research on crime and on the programs which seek to control crime, 
because without development in these fields, Canadian efforts will lack 
professional understanding and direction.”** At the Dominion-Provincial 
Conference on penal reform in 1958 it is understood that the view was 
accepted that there are two vital roles which universities can fulfil in the 
field of correctional research, namely, first, the training of criminologists, 
statisticians, and others to serve as staffs for research projects, and, secondly, 
the actual conduct of research in the whole field of correction. It is both 
reassuring and encouraging to find such explicit recognition by representa- 
tives of the federal and provincial governments of the imperative need for 
research in the field of criminology. Delinquency cannot be dealt with 
effectively without more knowledge of its causes and a more accurate 
measurement than exists hitherto of the success of different penological 
methods. In this respect there is a real need to learn more of the success 
which has attended new methods introduced by other countries, the ex- 
change of information and views between national centres of criminology 


being of the first importance.®® No such approach as yet exists throughout 
Canada. 


57Faculty of Law Calendar (1959-60), p. 27, which outlines the scope of the 
course as dealing with problems involving principles of criminal policy and individual 
responsibility, from the points of view of personality and social background, and the 
Canadian penal system in the light of current theories of punishment and penological 
doctrine. 

58Fauteux Report, p. 86. In the same vein the Committee declared (p. 86): “... we 
are definitely of the opinion that the university programs in the instruction of criminology 
should also sponsor scholarly research in the causation of crime and the efficacy of 
efforts to treat offenders.” Reference should be made here to the existence in Montreal of 
the Canadian Institute for the Study and Treatment of Delinquency, which was estab- 
lished in 1953 and which is affiliated with the English Institute for the Study and 
Treatment of Delinquency in London, a short summary of whose work, since its 
foundation in 1931, is given in the Unesco Report on the Teaching of Criminology 
(supra, fn. 52), pp. 117-18. ¢ 

59Much, of course, is done through the instrumentality of the United Nations, some 
of whose publications have already been noted (supra, fns. 10-12). In this respect, the 
present world organization is continuing the work originally undertaken by the League 
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Within Canada what is urgently needed is the fullest co-operation between 
the universities and, on the one hand, the federal Department of Justice with 
its responsibility for the penitentiaries, the Royal Canadian Mounted Police, 
and the newly constituted Parole Board, and on the other hand, the respec- 
tive departments of the provincial governments charged with the respon- 
sibility for administering the various provincial penal institutions and agen- 
cies. As the English government’s notable White Paper, Penal Practice in a 
Changing Society, recently declared: 


Research is not necessarily best conducted by official agencies. The outlook, 
training and environment of the academic worker give him advantages in some 
kinds of research over the staff of a Government Department. On the other 
hand a Department in daily practical touch with the realities of penal treat- 
ment, and with contacts and access to data not available to outside workers, has 
its own distinctive contribution to make. The work that is being done and 
planned is therefore being shared between academic and official agencies work- 
ing closely together. 


Reference to Appendix B® of the above White Paper, listing current re- 
search projects on crime in Great Britain, should convince even the most 


of Nations through, be it noted, the energetic initiative and efforts of the Howard 
League for Penal Reform and the International Penal and Prison Commission. For an 
excellent survey of the development of penal collaboration before World War II and of 
the limited achievements accomplished in practice, see L. Radzinowicz, “International 
Collaboration in Criminal Science” (1941-2), 4 University of Toronto Law Journal, 
307-37. In this paper, Dr. Radzinowicz makes a strong case for the wider adoption of 
comparative studies in criminal science, particularly among the English-speaking coun- 
tries, and the example set by the Fauteux Committee and the McRuer Commission on 
Criminal Sexual Psychopaths illustrates the value of studying penal practice in other 
parts of the world. No less than government committees, the teacher of criminology 
should deem it his duty, to be recognized by the provision of adequate financial 
resources, to gain first-hand acquaintance of (1) every kind of penal institution 
operating in Canada, and (2) examples of correctional establishments in other countries 
applying different methods of treatment. 

60H.M.S.O. 1959, Cmnd. 645, p. 5. The desirability of establishing a research section in 
the Department of Justice was adverted to by the Fauteux Committee (Fauteux Report, 
pp. 83, 86), but some doubts may be entertained about the Committee’s suggestion that 
“this section could organize the development of university and other assistance relative 
to research and training in the correctional field” (my italics). 

61Whilst considerations of space preclude the quoting of this valuable appendix in 
full, the following summary (at p. 5) gives some indication of the research work now in 
progress in England and Wales: “... apart from a number of special enquiries under- 
taken for administrative purposes the Home Office Research Unit is at present studying 
the effectiveness of various forms of treatment when applied to different types of offender. 
An attempt is being made to measure the efficacy of treatment by comparing the number 
of reconvictions of offenders who have been dealt with in different ways, after adjust- 
ments have been made for their varying characteristics and records. An essential part 
of research of this kind is the identification of those characteristics of an offender that 
indicate whether a particular kind of treatment will be suitable for him. As a continua- 
tion of previous research of a similar kind, records are being kept of all boys entering 
borstal institutions and they will be studied after discharge, together with information 
about any reconvictions, so that the relevant characteristics can be picked out and 
related to the likelihood of recidivism. Similar studies are being carried out for other 
forms of treatment. Oxford, Cambridge, and London Universities and the Tavistock 
Institute of Human Relations are, or have recently been, engaged, with Home Offfice 
support, in the study of particular forms of treatment, including probation, prison. 
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complacent person of the tremendous leeway needing to be made good in 
Canada. 

Parallel with this emphasis on research is the need to meet the very 
substantial deficiency in the supply of trained correctional staff, a collective 
title which includes, within the prisons themselves, psychiatrists, clinical 
psychologists, and classification officers and, outside the prisons, adult and 
juvenile probation staff, parole officers, and the staffs of private after-care 
societies. The survey, earlier, of courses at present offered by certain of the 
Canadian universities suggests a piecemeal and totally inadequate approach 
to the yawning gaps which have to be filled if the recommendations of the 
Fauteux Committee are to be implemented. It is to be hoped that a further 
impetus to the approach permeating the Fauteux Report will be forthcom- 
ing in the departmental study at present being undertaken by the correc- 
tional planning section of the Department of Justice, the establishment and 
functions of which were announced at the conclusion of the 1958 Dominion- 
Provincial Conference on penal reform.® 

In considering how best Canadian universities can contribute to the 
fulfilment of the needs outlined in this paper, the multi-disciplinary aspects 
of criminology cannot be over-emphasized. In most European countries, 
such as France,® Belgium®™ and Italy® an understandable tendency has 
exhibited itself for criminology to be annexed by law faculties, though this is 
by no means the universal practice. In its recent report, the Canadian 
Corrections Association urges the establishment and location of chairs of 


correction in either a school of social work or a department of psychology, 
“since the primary emphasis should be on training professional practitioners 
. .. and because we believe that the demand for social workers and clinical 
psychologists in the correctional field is greater than the demand for members 
of other professions.’ This reflects, to a large extent, the existing practice 


detention centres, and attendance centres, and of the psychological and sociological 
processes that take place when groups of men are brought together under prison condi- 
tions. A large-scale study of crimes of violence against the person in London is being 
made by Cambridge University. Several other Universities are engaged in independent 
research on delinquency, criminal law and the treatment of offenders.” 

62As announced by the Minister of Justice, Mr. Fulton, the functions and aims of this 
vital section are: (1) to develop a programme for the custody, treatment, and training 
of adult offenders sentenced to more than one year’s imprisonment with the object of 
achieving the ultimate rehabilitation in society of as large a number of inmates as 
possible; (2) the planning, design, and construction of better and more diversified penal 
institutions in accordance with generally accepted modern correctional principles; (3) 
the planning of a specialized and comprehensive programme for the rehabilitation, as 
far as possible, of drug addicts convicted of criminal offences—see The Times, Nov. 17, 
1958. 


in SI ; 
65] bid., pp. 100-6. 
66The Role of the Universities in the Education of Staff for the Correctional Services 
(supra, fn. 54), p. 8. It is only right, however, to point out that the Association 
envisages the resources of all interested departments and the practising agencies being 
utilized and that an advisory committee would be set up within the university to main- 
tain co-operation among these varied interests. 
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in American® and British® universities where criminology is usually re- 
garded as a branch of the social sciences. However, by annexing such a 
chair to any one department there would inevitably arise, in the writer’s 
opinion, a danger that the approach to the teaching of criminology would be 
orientated mainly towards the attitude inculcated by the discipline taught in 
that particular department. What is of paramount importance is the co- 
operation of all the specialists within a university, and it is my belief that this 
can best be attained by the establishment of an institute which is not 
attached to any single faculty or department but is organized as a university 
institute with its director responsible to the governing body of the university 
and having an advisory board on which representatives of the various 
departments concerned in the teaching and research projects would sit, as 
well as representatives from outside the university who are directly con- 
cerned with penal administration in Canada. 

In view of the geographical and other difficulties peculiar to Canada a 
national institute is thought to be impractical. Instead, it is suggested, there 
should be established a number of regional institutes with responsibility for 
discharging the following distinct but complementary roles: 

1. The first and principal aim would be to undertake research on a 
national, rather than on a strict regional or provincial, basis. Subjects chosen 
for such research will have to take cognizance of any special circumstances 
prevailing in the particular provinces. 

2. The second role would be the training of those with aspiration to 


67See Unesco Report on the Teaching of Criminology (supra, fn. 52), pp. 138-53. 
According to the contributor of this section of the report, Professor Thorsten Sellin of 
the University of Philadelphia, “the teaching of criminology is almost universally found 
in the curriculum of every sociology department in undergraduate liberal arts colleges 
throughout the United States” (p. 143). Graduate teaching of criminology is also found 
primarily in departments of sociology (e.g., the University of Chicago) or combined de- 
partments of sociology and anthropology (e.g., the University of Wisconsin). In those uni- 
versities where there is a specialized professional training, criminology is regarded as a 
separate field of study, sometimes located within the social science division of the university 
(e.g., the University of Michigan), occasionally located in a department of public 
administration (e.g., New York University), and in at least one instance, the University 
of California at Berkeley, there exists a separate School of Criminology, providing 
curricula at both undergraduate and graduate levels which appear to concentrate on the 
application of the social sciences to law enforcement and criminal investigation. 

88] bid., pp. 116-31. The establishment of the new Cambridge Institute of Criminology 
within the Faculty of Law follows the precedent set by the former Department of 
Criminal Science, but this is not typical of the organization prevailing in most of the 
other universities. For example, in the University of London, criminology is taught at 
the undergraduate level as one of the optional subjects leading to the degrees of B.A. 
or B.Sc. in sociology or B.Sc. in economics, and is concentrated in the London School 
of Economics, where the University Reader in Criminology co-ordinates the teaching 
arrangements in consultation with the departments of sociology, social administration, 
and law. While there is no instruction in criminology for undergraduate students of 
law, it is an optional subject in the syllabus for graduates taking the degree of LL.M. 
Other English universities at which certain aspects of criminology are taught in the 
departments of sociology or economics include Oxford, Birmingham, Bristol, Leeds, 
Sheffield and Southampton. Forensic psychiatry is usually restricted to students reading 
for post-graduate diplomas in psychological medicine, joint courses for medical and 
law students being provided, for example, in the University of Birmingham, St. Andrews 
University, and Edinburgh University. 
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occupy positions in the higher echelons of the correctional process in Canada, 
including, for example, provincial magistrates, executive officers in the 
federal correctional agencies such as the National Parole Board, the Peni- 
tentiaries Branch of the Departnient of Justice, senior police officers, prison 
psychologists and psychiatrists. This teaching, it is envisaged, will be at the 
post-graduate level and would lead at the end of a year’s study to the award 
of a diploma or, possibly, a master’s degree, in criminology.” 

3. The third role would be the provision of teaching courses at the under- 
graduate level. Primarily, one would expect to attend these lectures, those 
students contemplating a vocation of social work, whether as juvenile or 
adult probation officers, as classification staff in penal institutions, or in the 
field of after-care agencies such as the John Howard Society. Such lectures 
should be regarded as part of the general curricula in the faculties of arts 
and medicine, and the teaching programme would be undertaken by 
members of the departments of law, psychology, psychiatry, and sociology. 

4. The fourth role would be the organization of “summer schools” or 
“extension courses” of short duration at the professional level for representa- 
tives of the prisons, police, probation, and parole services. These would be 
conducted mainly in the form of seminars on topical problems with the aim 
of refreshing their training and disseminating the latest developments in 
Canada as well as other countries, and encouraging the exchange of ideas 
by persons viewing the problem of crime from different standpoints. 

The teaching and research staff of such an institute must be drawn, on as 
broad a basis as possible, from the various disciplines concerned with dif- 
ferent aspects of criminology. If it be argued that the implications of adopt- 
ing the policy advocated in this article is the creation of yet another gran- 
diose establishment in universities already expanding with unaccustomed 
rapidity the answer lies in recognizing the lessons learnt in other countries. 
These point to the advantages which ensue from the creation of some form 
of organization with responsibility for unifying the present limited and 
dispersed efforts of sociologists, lawyers, psychiatrists, and anthropologists, 
to mention only some of the disciplines which to a lesser or greater extent 
are concerned with the study of criminal behaviour. It is perhaps not 
generally appreciated that in the majority of European countries it is re- 
garded as a perfectly normal thing to expect those manning the higher 
positions in the administration of criminal justice to have acquired university 
training and qualifications in criminology. In marked contrast, the sad fact 
remains that, in Canada no less than in the United Kingdom or in the 
United States, it is still possible for a lawyer fairly well versed in criminal 


69It is anticipated that where the same university accommodates both an institute of 
criminology and a law school offering a course in criminology at the third- -year level, 
the latter would be integrated with the post-graduate course of study in the institute. 
Provided the faculty of law’s course is restricted to one term, as organized at present at 
Dalhousie University and Queen’s University, the difficulty about the award, of say, 
a diploma at the satisfactory conclusion of the course would thereby be avoided. 
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law to become a member of the judiciary with next to no knowledge of the 
origins and nature of criminal behaviour and with no practical acquaintance 
with either the régimes operating in penal institutions or with other methods 
for the treatment of offenders. Furthermore, it should be remembered that, 
whilst recognizing the primary responsibility of governments, a university 
institute of criminology would have an important contribution to make in 
the task of educating the general public in matters pertaining to correctional 
and penal reform, an essential preliminary to adducing public support for 
such measures. Dedicated to the pursuit of truth and with no suspicion of 
bias attaching to their opinions, the staff of such an institute would be in an 
unrivalled position when considering the results of experiments conducted 
not only within our own national boundaries but also in other countries 
where scholarly research and statistical data are, as yet, more advanced 
and reliable than those of Canada. 

The establishment, at the beginning of this year, of the Institute of 
Criminology in the University of Cambridge, with the wholehearted support 
of the Home Office, manifests Great Britain’s belated determination to 
follow the example set by other countries.”” In Canada almost four years 
have now elapsed since the publication of the Fauteux Report, and 
although progress is clearly visible in regard to some of its recommenda- 
tions,"’ it is unfortunate that those of its proposals concerning research and 
training in criminology have not been advanced beyond the stage of recogniz- 
ing the desirability of convening a national conference of Canadian universi- 
ties to determine ways and means of implementing the general objectives set 


7For details of those European countries which have established university institutes 
of criminology see the Unesco Report on the Teaching of Criminology (supra, fn. 52), 
pp. 72-8 (Belgium), 88-94 (France), 100-3 (Italy), and 107-8 (Sweden). In Brazil 
such an institute has recently been set up under the auspices of the United Nations with, 
as its aims, the study of crime and the carrying out of statistical surveys on the causes 
of criminality in Brazil (p. 83). In Israel, the government and the Hebrew University 
of Jerusalem have agreed to share the financial responsibility for the budget of the 
Institute of Criminology which began to operate in November, 1959—Scopus (a 
Hebrew University publication), Sept. 1959, pp. 5 and 6. For drawing my attention 
to this event I should like to express my thanks to Mr. R. A. Kanigsberg, Q.C., of 
Halifax, N.S. 

71Attention has already been drawn (supra, fns. 28, 39, 40) to the enactment of the Parole 
Act, 1958, to the establishment of a National Parole Board, and to the agreement reached 
at the Dominion-Provincial Conference proposing the extension of federal responsibility 
in respect of persons sentenced under federal laws to imprisonment for terms of one 
year or more. The Correctional Planning Section of the Department of Justice, also, 
has been far from idle, undertaking in 1959 a nation-wide survey of sites suitable for 
the setting up of work camps in which minimum security conditions might operate. Three 
such establishments are currently being organized at William Head on Vancouver 
Island, at Valleyfield, Quebec, and at Springhill, Nova Scotia. Reference must also be 
made to Canada’s first medium-security prison at Joyceville, Ontario, which was opened 
by the Minister of Justice on December 16, 1959. A similar institution is already under 
construction adjacent to the St. Vincent de Paul Penitentiary in Quebec, and it is 
understood that this new medium-security prison will have its own ae unit. 
As significant as any of the new developments are the unpublicized but encouraging 


efforts being made in different penitentiaries to introduce the system of pre-release 
training and acclimatization, recommended by the Fauteux Committee (Fauteux 
Report, p. 89). See, for example, the Annual Report of the Commissioner of Peniten- 
tiaries, 1958, pp. 106 (Dorchester), 120-2 (British Columbia), and 140 (Saskatchewan). 














CANADIAN TEACHING AND RESEARCH IN CRIMINOLOGY 235 


out in the Fauteux Report. Meanwhile, as might have been expected, 
certain universities have spurred themselves into action of different sorts 
and, within their own respective domains, have widened the facilities for 
training in correctional work. It is my belief that what has been done so 
far, whilst recognizing the practical urgency of some of the problems, is 
not enough and is certainly not calculated to fulfil adequately the far- 
sighted recommendations of the Fauteux Committee. As an alternative 
means of implementing such recommendations consideration is invited of 
the suggestion made in this article for the establishment of regional institutes 
of criminology in selected Canadian universities. 








LEGAL THEORY AND TRADE UNION ACTION 
J. R. VAsELENAK* 


HE apparent history of legal development in the area of labour- 

management economic conflict is, on the face of it, one of policy and 
counter policy. Judicial proscription during the earlier stages was followed 
by forms of amelioratory legislation. Currently, emerging recognition in the 
decisions of the further implications of union objectives, amounting fre- 
quently to entire endorsement, is being followed by apparently experimental 
legislative attempts to channelize and delimit union economic action utilized 
in their furtherance. It would be naive to suggest that the concern in the 
decisions, consciously or otherwise, has not been with the implementation of 
policy. And it is, accordingly, too bad that the inability of general legislative 
forms, particularly of prohibition, to supply complete solutions in individual 
cases has not been balanced by a demonstration by the courts concerned with 
individual cases of a capacity or willingness to provide an adequate basis for 
policy formulation. The complex of factors entering into individual situations 
in the labour-management context, and the varying implications of those 
differing situations in a community context, demanded, and will continue 
to demand to an increasing degree, specialized investigations and solutions. 
But the earlier decisions, concerned essentially with deprivations following 
on union economic action, and many of the more recent decisions, concerned 
actually with the fulfilment or maximization aspect of union activity, have 
been concerned almost entirely with the description and internal reconcilia- 
tion of the purportedly applicable legal theory. 

The legal theory of Canadian labour decisions concerned with union 
objectives and economic methods must be sought in three quarters: a 
background of natural law individualism, a laissez-faire hypothesis, and the 
doctrinaire approach of Austinian positivism. The significant contribution 
of the natural law philosophy, in the context of the present study, has been 
an emphasis on the individual. It asserted the existence in the individual 
of certain qualities of free will and freedom to act—in the present context, 
freedom in the disposition of labour and capital. The division of significant 
social units, between the state and the individual on the one hand, and 
between individuals on the other, provided fixed frames of reference. Group 
organization and group action within the state did not fit easily into that 
scheme. Further, recognition of the acquisitive instinct—a postulate of 
natural rights theory—was coupled with the nineteenth-century preference 
for a free and open market to find expression in a doctrinaire assertion of 


*B.A., Alberta; LL.B., Alberta; LL.M., Toronto. 
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laissez-faire. The significant result, so far as concerns the law relating to 
collective economic action, was a concept of opposition, or competition, 
between individuals presumed relatively equal. It was against this back- 
ground of presumed opposition of forces that capitalism came to be regarded 
as a challenge and organized labour as a response. The fact of industrial 
development in an almost completely institutionalized form was ignored. 
Governmental action, premised on a preference for minimal interference 
with the consequences of this opposition, limited itself to tentative and 
experimental attempts to maintain a balance of power. It was, further, 
implicit in laissez-faire doctrine that reason was concerned with, and 
action was to be confined to, the discovery and expression of a pre-existent 
system of value enhancement and deprivation. This feature was entirely 
consistent with Austinian legal positivism—itself the expression, in the area 
of legal doctrine, of a system of entire and antecedent internal self-suffi- 
ciency.The effect, of course, was simply to transpose the capital-labour 


“opposition” into terms of opposed doctrinal “rights” framed in individualis- 
tic terms. 


I 


Trade union activity has one conspicuous feature. It is, in its nature, 
dynamic. Consequently, it almost always interferes with the enjoyment of 
property and subsisting business and employment relationships. In its very 
nature, it is an attempt to disturb the status quo, to bring pressure to bear 
to alter subsisting business practices, the disposition of business property, or 
the terms of relationships between parties. In the sphere of civil liability for 
these consequences, the history of the Canadian cases is the history of an 
interaction between two different approaches to tort liability. Underneath 
the bulk of the judge-made law is a theory of prima facie liability for the 
unjustifiable infliction of harm. Whether or not this theory is to be clearly 
assimilated to the position that there exists a general theory of liability for 
the unjustifiable infliction of harm, this judicial approach was clearly opera- 
tive in a narrower frame, as a prohibition against unjustifiable interference 
with the free disposition of labour or capital. The “right” to the free disposi- 
tion of labour and capital was of course the translation, under the influence 
of Austinian positivism, of an economic approach into doctrinal terms. The 
hypothesis is prima facie liability for such interference; liability is avoided 
where justification exists. The search for justification involves the exercise 
of a high degree of judicial discretion. 

Superimposed on this approach was another development. In consequence 
of the combination of the free-will postulate, requiring a particularized 
definition of unlawful conduct, and the Austinian view of civil liability, 
punitive more than compensatory, that the types of prohibited conduct be 
indicated in advance, there emerged a theory of liability in a causative form. 
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The course of development and application of the causative approach in- 
volved the usual fallacy of the logical form—that all the applicable law 
might be found by deduction from existing legal propositions. This approach 
required that the specific elements of a nominate tort be shown. And the 
judicial impulse to fix the elements of liability in terms of formal elements 
of the “wrong” and qualities of th wrongdoer found expression in the 
appearance of particularized torts constructed from ingredients defined in 
specified doctrinal terms. Into those torts there was injected, in turn, the 
broadening influence of the “justification” approach, mentioned earlier, a 
development provoked by obviously ineffective attempts to subsume varieties 
of union objectives and methods into single tort classifications. 

For the purposes of positive law consistency, the existence of a “right to 
trade” or “right to labour” has been supported by the courts by reference to 
earlier authorities." These concepts were, however, a reflection of a nine- 
teenth-century socio-economic philosophy and outlook. The free-will postu- 
late found clear expression: “‘. . . the liberty of a man’s mind and will, to 
say how he should bestow himself and his means, his talents, and his industry, 
was as much a subject of the law’s protection as was that of his body.”* This 
right of free disposition by the individual of his labour or his capital, where 
he was presumed relatively defenceless against collective action, was assured 
by public sanction.* The doctrine of the civil law was framed in terms of the 
economic premise: “Now, intentionally to do that which is calculated in the 
ordinary course of events to damage, and which does, in fact, damage 
another in that other person’s property or trade is actionable if done without 
just cause or excuse.’’* And it found expression in terms of the orthodox 
rights-duties formula, of which the classic statement is that of Sir William 


Erle: 


Everyone has a right under the law, as between himself and his fellow subjects, 
to full freedom in disposing of his own labour or his own capital according to his 
will. It follows that every other person is subject to the correlative duty arising 
therefrom, and is prohibited from any obstruction to the fullest extent of the 
right which can be made compatible with the exercise of similar rights by 
others. . . .5 


This right has found expression in an inevitably abstract and generalized 
form. It was a “right” which, variously expressed as “the plaintiff's trade 


1Most frequently cited has been the statement of Lord Holt in Keeble v. Hickeringill 
(1706), 11 East 575: “. . . he that hinders another in his trade or livelihood is liable 
to an action for so hindering him.” 

2Per Bramwell B. in Regina v. Druitt (1867), 10 Cox C.C. 592 at p. 600. 

8“The public had an interest in the way in which a man disposed of his labour or 
his capital, and if two or more persons conspired by threats, intimidation or molestation 
to deter or influence him in the way in which he should employ his industry, his talents 
or his capital, they would be guilty of a criminal offence. That was the common law 
of England.” Per Bramwell B. in Regina v. Druitt, supra fn. 2, at p. 601. 

4Per Bowen L. J. in Mogul Steamship Co. Ltd. v. McGregor Gow @ Co. (1889), 
23 Q.B.D. 598 at p. 613. Cited in its support was the statement of Lord Holt in Keeble 
v. Hickeringill, supra fn. 1. 

5The Law Relating to Trade Unions (London, 1869), p. 12. 
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rights,”® “the common law right the respondent had of carrying on his 
business without interference on the part of others,’ or “‘a right to work,’”* 
has been enabled to function with positivistic consistency over the wide range 
of situations obtaining in the labour cases.® 

Such overgeneralized forms, with their considerable residue of judicial 
discretion in the determination of justification in individual instances, were 
found irreconcilable with the formal requirements of positive law doctrine. 
The presumed requirement was a specific a priori formula defining specific 
kinds of wrongful action. And in 1898, a House of Lords suddenly sensitive 
to an attack on the classical positive law approach rejected the view that 
prima facie liability attached to interference with the free disposition of 
labour or capital.’° Provoked largely by the supposition that to do otherwise 


6Per Lord Brampton in Quinn v. Leathem, [1901] A.C. 495 at p. 526. 

7Per McPhillips J. in Schuberg v. International Alliance Theatrical Stage Employees, 
[1927] 2 D.L.R. 20 at p. 32. 

8Per Ross J. in Johnston v. Mackie, [1937] 1 D.L.R. 443 at p. 445. 

®See infra, pp. 259 et seq. 

10Allan v. Flood, [1898] A.C. 1. The respondents were shipwrights employed on 
repairs to woodwork on a ship. The ironworkers objected to the shipwrights thus 
employed on the ground that the shipwrights had previously worked on ironwork on 
another ship. The appellant was a delegate of the ironworkers who informed the 
employers that unless the respondents were discharged the ironworkers would be called 
out. In consequence the shipwrights were discharged. The question was examined free 
of the element of combination; and their lordships were able to express themselves in 
terms of their approach to basic tort liability. Both the dissenting and the majority 
opinions displayed positive law consistency. Their approach, in point of theory, was 
flatly opposed. 

Each of the three dissents asserted a “right” in the (respondents) to the disposition 
of their labour as they wished. Lord Halsbury, in answer to the objection that no 
right was infringed, stated that “the right to employ their labour as they will is a 
right both recognized by the law and sufficiently guarded by its provisions to make 
any undue interference with that right an actionable wrong” (p. Ht). For authority, 
he relied on, inter alia, Keeble v. Hickeringill, supra fn. 1, and stated: “. . . the point 
upon which these cases are important is the existence of the right” (p. 71). Lord 
Ashbourne asserted “the great common law principle that every man has a right to 
carry on his trade without disturbance” (p. 113). He, as well, relied on the statement 
of Sir William Erle, supra, p. 238, and upon Keeble v. Hickeringill. Lord Morris stated 
that “at common law a workman has a right to work with any person who is willing to 
employ him” (p. 155), also relying on the statement of Sir William Erle and on 
Keeble v. Hickeringill. 

The starting point of the majority was different. They disclaimed any general theory 
of liability for interference with trade or livelihood; a specifically wrongful act had to 
be shown; and there was none in the instant case. Lord Watson proceeded on the hypo- 
thesis that such interference was not prima facie actionable; the act must be “in itself 
illegal” (p. 92). For Lord Herschell, interference with trade or employment, to be action- 
able, must be by some act “otherwise wrongful” (p. 138), and there was none in the 
instant case. Lord Macnaghten found no right violated (p. 154). Lord Davey denied 
that a cause of action “irrespective of the means employed or mode of interference” 
arose out of the mere violation of an alleged “right which every man had to pursue 
his trade or calling” (p. 173). Both Lord Davey and Lord Shand were of the opinion 
that the “tort” to be found in Keeble v. Hickeringill was a nuisance. Lord James of 
Hereford, after disclaiming any liability arising out of mere interference with trade or 
employment, concluded that inasmuch as the appellant had used no unlawful means to 
produce a result, and as the result produced represented nothing that was unlawful, the 
action could not be maintained (p. 180). And Lord Shand stated that the hindrance 
must not be of an “unlawful” character (p. 166). 

The case is immensely significant as a turning point in the judicial approach in 
England to tort liability in this context. The opinion of the minority in the House of 
Lords, six assessor judges, the whole of the Court of Appeal, and the trial judge, 
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would be to endorse a theory of liability for all unjustifiable harm, Lord 
Herschell stated the majority view that the right to pursue one’s trade or 
calling was “only a branch of a much wider proposition namely, that every- 
one has a right to do any lawful act he pleases without molestation or 
obstruction. If it be intended to assert that an act not otherwise wrongful 
always becomes so if it interferes with another’s trade or employment, and 
needs to be excused or justified, I say that such a proposition in my opinion 
has no solid foundation in reason to rest upon.”** This position was adopted 
by the Supreme Court of Canada and applied to a combination.’* Three 
years later, a differently constituted House of Lords reversed this position, 
and reverted back, in the case of a labour combination, to what reveals itself 
on the whole as a theory of liability for interference with a right to trade.” 


represent the culmination of the right-to-trade philosophy of the nineteenth century. 
The majority of the House of Lords, and two assessor judges, failed to find any wrong 
in the first instance at all. The situation prompted the reporter of the Law Times 
Reports (14 T.L.R. at p. 126) to remark that “probably no precedent exists in which 
their Lordships have overruled such a preponderance of judicial decision and opinion 
as existed in the present appeal.” 

11] bid., at p. 138. For Lord James of Hereford, it was “somewhat contrary to common 
sense that an interference which is rightful when applied to general subjects becomes 
wrongful when a trade or business is subjected to it”: ibid., p. 180. And Lord Davey 
also found himself faced with the same difficulty: ibid., p. 173. 

12Perrault vy. Gautier (1897), 28 S.C.R. 241. 

18Quinn v. Leathem, [1901] A.C. 495. The case involved a union combination (see 
fn. 63 infra). The opinion of Lord Lindley reveals more of the incidents of a general 
theory of liability than of the view that a particular tort be shown. Liberty to deal 
with other persons was “a right recognized by law” and the right could be infringed 
by action directed through third parties (pp. 534-5). Lord Shand spoke in much the 
same terms. As opposed to the situation in Allan v. Flood (supra fn. 10), “the defendants 
here have no such defense as legitimate trade competition,” and accordingly the conduct, 
being unjustifiable, was actionable (p. 515). Lord Halsbury, who dissented in Allan v. 
Flood, now appears among the majority. The rejection by the majority in Allan v. 
Flood of his theory of general liability rendered it necessary for him to impose liability 
this time in terms of more particular classes of wrongful conduct ; and, since no 
explanation for the unlawful nature of his “threats” or “conspiracy is provided, it is 
difficult to estimate the extent to which his attachment of liability in these terms goes 
beyond a restatement of his earlier position that the unlawfulness is resident in the “loss 
of business and interference” itself (p. 507). For Lord Brampton, there was “a serious 
and wrongful invasion of the plaintiff’s trade rights,” and it was necessary to justify 
such “active interference with the right of every trader to carry on business in his own 
manner.” But justification did not appear; competition was not even suggested; and the 
acts were not done in furtherance of the approved objects of the trade union (pp. 526, 
527, 528). On the matter of the conspiracy, he referred to the instant case as a 
“conspiracy to harm the plaintiff in his trade” (p. 528), and added that a conspiracy 
to do harm to another was unlawful and criminal because of its “dangerous and 
alarming nature” (p. 530). Lord Macnaghten found authority for the proposition 
that a conspiracy to injure resulting in damage would give rise to a civil liability: “a 
conspiracy to injure, an oppressive combination, differed widely from an invasion of 
civil rights by a single individual” (p. 511), not, apparently, because of a difference 
in the nature of the right where a combination was involved, but because “[a] man 
may resist without much difficulty the wrongful act of an individual” (p. 511). Lord 
Robertson adopted the reasons given by Holmes J. who, alone among the judges of 
the Court of Appeal, founded his decision on criminal conspiracy (p. 532). Clearly 
among the lords who did not base their opinions on conspiracy, and less obviously 
among the majority of those who did, the case emerged as a reaffirmation or restate- 
ment—by other law lords (with the sole exception of Lord Halsbury) than those who 
sat in appeal in Allan v. Flood—of the general theory of liability current prior to 
Allan v. Flood. 
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But the damage had been done. With the subsequent, further denial of the 
prima facie liability theory,"* the liability of the labour combination emerged 
as a “tort” peculiar to a combination.”® Positivistic consistency was pre- 
served. After some attempt at explanation in terms mainly of greater coer- 
cive power,”® the tort found its explanation in terms, simply, of criminal 
conspiracy,’* a concept which, by its own processes of inductive extension, 


14Most significant in this development was the decision of the House of Lords in 
Sorrell v. Smith, [1925] A.C. 700. The defendants were a committee of newspaper 
managers. The plaintiff was a retail newsagent. Because R, a wholesale newsagent, persisted 
in supplying any retail newsagent who wished to be supplied, the plaintiff, to implement 
policies of his union toward the limitation of retail outlets, had shifted his custom from 
wholesaler R to wholesaler S. The defendant combination reached the plaintiff through 
wholesaler S, by indicating that they would cut off S’s supply if S did not cease supply- 
ing the plaintiff. The defendants were found not liable. Except for Lord Cave and 
Lord Atkinson, the House of Lords denied the right-to-trade hypothesis, and looked 
for a particular head of unlawfulness applicable to combinations: see Lord Dunedin at 
pp. 727-8, Lord Buckmaster at p. 748, and Lord Sumner at p. 732. 

The opinion of Lord Cave, concurred in by Lord Atkinson, represents largely an 
application to the situation of a trade combination of a theory of liability for the 
unjustifiable infliction of harm. He stated at p. 712: “From these authorities (Mogul 
Steamship Co. v. MacGregor, Allan v. Flood, Quinn v. Leathem) 1 deduce as material 
for the decision of the present case two propositions of law, which may be stated as 
follows: (1) A combination of two or more persons wilfully to injure a man in his 
trade is unlawful, and if it results in damage to him, is actionable. (2) If the real 
purpose of the combination is, not to injure another, but to forward or defend the 
trade of those who enter into it, then no wrong is committed and no action will lie, 
although damage to another ensues. The distinction is sometimes expressed by saying 
that in cases of the former class there is not, while in cases of the latter class there is, 
just cause or excuse for the action taken.” He added (p. 713): “Although the first 
proposition is confined to a combination of two or more, it does not necessarily follow 
that the existence of a combination is essential to the commission of the offence.” 

15The culmination of this development occurred in the fourth of the significant 
series of House of Lords cases: Crofter Hand Woven Harris Tweed Co. Ltd. v. Veitch, 
[1942] A.C. 435. The plaintiffs were producers of tweed cloth. The combination, two 
union officials, moved against the plaintiffs by instructing the docker members of the 
union not to handle the aco wg imported yarn. The defendants were not liable. In the 
leading opinions, Lord Wright stated: “The cause of action set out in the appellant’s 
claim is for conspiracy to injure which is a tort...” (p. 461). “It is not... for the 
respondents to justify these acts. The appellants must establish that they have been 
damnified by a conspiracy to injure .. .” (p. 471). And Viscount Simon L.C. stated: 
“The appellants, therefore, in order to make out their cases have to establish (a) 
agreement between the two respondents (b) to effect an unlawful purpose (c) resulting 
in damage...” (p. 440). 

16See Lord Sumner in Sorrell v. Smith, [1925] A.C. 700 at p. 740, and Viscount 
Simon L.C. in Crofter Hand Woven Harris Tweed Co. Ltd. v. Veitch, [1942] A.C. 
435 at p. 443. 

17 Conspiracy, like libel, may be a crime. As a crime it was developed by the Court 
of Star Chamber, and, on the abolition of that court, the crime as thus developed 
became a common law misdemeanour. Hence, according to Professor Holdsworth 
(History of English Law, vol. viii, p. 392), just as the courts came to the conclusion 
that if the defamation was written, so that the crime of libel had been committed, an 
action of tort lay at the suit of the injured pary (in this instance without the need to 
allege and prove special damage), so, in the case of conspiracy an action in the nature 
of an action on the case would lie for damages at the suit of the party suffering, though 
here the gist of the action is that damage was inflicted by defendants who combined 
together for the purpose of inflicting it.” Per Viscount Simon in Crofter Hand Woven 
Harris Tweed Co. Ltd. v. Veitch, supra fn. 15, at pp. 443-4. 

The common law criminality of labour combinations prior to the nineteenth century 
represented the condemnation attaching to interference with subsisting wage patterns. 
The development in England in the nineteenth century was orientated around the impact 
of the union action upon an employer operating in a free market. 
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had reached a suitably generalized point of development.’* The result, of 
course, was the introduction and confinement of the resulting tort to the 
significant elements of a criminal conspiracy—the combination,’® and the 
collective mens rea or intent*°—or, as it emerged, the unlawful purpose of 
the combination.”* In point of principle, the development has occurred as a 
process of restatement, in terms of civil liability, of the original criminal law 
formula. In fact, it represents the result of a resolution, for analytical con- 
sistency, of a difference in approach to the matter of tort liability—between 
a theory of liability for the intentional infliction of unjustifiable harm and a 


18Criminal conspiracy appears to have originated as an agreement of two or more 
persons to indict falsely, against which a remedy was given by statute. By the seventeenth 
century, a conspiracy to commit a crime was in itself a criminal conspiracy. Labour 
legislation of the nineteenth century was enforced as well by findings of conspiracy to 
commit the conduct made criminal by statute. Criminality was extended to combinations 
against the government, combinations to prevent or defeat the course of justice, 
combinations to defraud, and, for some courts, combinations in restraint of trade. By 
the latter part of the nineteenth century the doctrine had found expression in terms 
of “an agreement of two or more to do an unlawful act, or to do a lawful act by unlawful 
means” (Willes J. in Mulcahy v. The Queen (1868), L.R. 3 H.L. 306, 317). 
19See, for example, Viscount Simon L.C. in the Crofter Case, supra fn. 15, at p. 444: 

. I take it to be clear that there are cases in which a combination of individuals to 
act in a certain way, resulting in deliberate damage to others, is actionable, even though 
the same thing, if done by a single individual without any element of combination, 
would not expose him to liability. In the present case, the evidence did not support 
an allegation that the defendants, or either of them, had procured a breach of contract, 
and if one of them, acting alone, had without employing unlawful means induced the 
dockers to refuse to handle the appellants’ goods, I cannot see that any action would 
have lain against him. Everything turns, therefore, on whether the two respondents 
were engaged in a combination to injure. . . .” 

20See Lord Dunedin in Sorrell v. Smith, supra fn. 19, at p. 725: “The moment that 
that is recognized, i.e., that the essence of conspiracy on which civil action is founded is a 
criminal conspiracy, though of course unless actual damage has followed no civil action 
will lie, the moment that fact is recognized, you at once bring in the spirit of the 
criminal law, where motive or intention—the mens rea—is everything.” It was thus in 
the search for a particular head of unlawfulness applicable to combinations that the 
collective “intent” of the combination, as an element necessary, in the nominate tort 
approach, to reconcile Allan v. Flood, supra fn. 10, and Quinn v. Leathem, supra fn. 13, 
achieved its dominant place as an ingredient of what became the “tort’’ of conspiracy 
to injure. Most important in this respect is Sorrell v. Smith, supra fn. 14. The opinion 
of Lord Dunedin in that case accomplished a classic positive law reconciliation 
(pp. 723-4): “I never held a clearer opinion than the one I now hold, that the effect 
of Allan v. Flood and Quinn v. Leathem is to settle beyond dispute that in an action 
against an individual for injury he has caused to the plaintiff by his action, the whole 
question is whether the act complained of was legal, and motive or intent is immaterial; 
but that in an action against a set of persons in combination, a conspiracy to injure, 
followed by actual injury, will give a good cause for action, and motive or intent where 
the act itself is not illegal is of the essence of the conspiracy.” 

21See infra, p. 256. In the United States, there appeared also a judicial inclination 
to categorize the wrong, and there also conspiracy was utilized. In its earlier stages, 
there was the tendency to look only to the most obvious and immediate purpose—i.e., 
the purpose of inflicting economic injury. But later United States courts, also anxious 
to find a doctrinal category, turned to the criminal conspiracy formula. With the subse- 
quent reassertion of a theory of liability for the intentional infliction of harm the 
emphasis shifted again. On that further broadening trend, however, the conspiracy 
doctrine had its effect. But the development was not inhibited by any such decision as 
Allan v. Flood, supra fn. 10. Whereas the English doctrine was compressed into a 
concept of nominate tort of conspiracy, judicial objection to the purpose and methods of 
trade unions found expression more quickly in the United States in what came to be 
known as the unlawful purpose doctrine, with its opening for the determination of 
justifiable or unjustifiable union objectives. 
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confinement of liability under nominate tort heads—on another plane en- 
tirely, namely, in terms of a difference in the liability attributable to in- 
dividual and combination respectively. Judicial inclination in either direction 

had plenty of authority to support it. 
Inevitably, the operation of the differing approaches found expression in 
almost flatly opposed forms. The liability in the union conspiracy cases, it 
appeared, was applicable to an individual.** But the liability, it was sub- 
sequently asserted, was resident in the conspiracy and the fact of combina- 
tion was essential.”* Consistently with a theory of liability for interference 
with a right to trade, the coercion, threats, and intimidation involved in 
such interference were themselves invested with unlawful content.** But the 
assertion of the necessity of a nominate tort carried with it the denial of any 


, 
| 22It will have been observed that the nineteenth-century statement of the right 
was framed in individual terms: see the statement of Sir William Erle, supra, p. 238. 
In Quinn v. Leathem, supra fn. 13, Lord Lindley, in reply to the contention that if 
what had been done had been done by an individual his conduct would not have been 
actionable, stated at p. 537: “One man exercising the same control over others as these 
defendants could have acted as they did, and if he had done so, I conceive that he would 
have committed a wrong towards the plaintiff for which the plaintiff could have 
maintained an action.” In Sorrell v. Smith, supra fn. 14, it will be recalled that 
Lord Cave added, to his two major propositions cited, the statement that the existence 
of a combination was not essential to the commission of the offence. The specific applica- 
tion of Quinn v. Leathem to an individual (see Divers v. Burnett (1929-30), 42 B.C.R. 
203) was indicative of a point of view which contemplated a general theory of liability 
applicable to both. 

3See supra, fn. 19. 

24The following statement of Lord Lindley in Quinn v. Leathem, supra fn. 13, is 
the locus classicus in this respect: “A threat to call men out given by a trade union 
official to an employer of men belonging to the union and willing to work with him is a 
form of coercion, intimidation, molestation or annoyance to them and to him very 
difficult to resist, and, to say the least, requiring justification.” The approach is set out 
in the minority opinions in Allan v. Flood, based on the illegality of interference 
with a right to trade or to labour (supra fn. 10). For Lord Halsbury, it was proved 
“that the employers were compelled under pressure of the threats [i.e. of strike action] 
to discharge the plaintiffs” (p. 83). He continued: “. . . if, without using the word 
‘intimidate’, that which was held out as the inducement to dismiss the plaintiff was 
that such a stoppage of the works should be occasioned as that the business of the 
company would seriously suffer, I should think that would be a thing likely to produce 
fear of the consequences of the company retaining them in their employment, and a 
company which abstained from doing so because of that fear would justly be described 
as ‘intimidated’”’ (p. 83). Similarly, for Lord Ashbourne: “In my opinion, there was 
evidence that the defendant acted without legal excuse or justification in invading the 
right of the plaintiffs to exercise their calling without hindrance; and there was evidence 
to go to the jury that the defendant intimidated and coerced or maliciously induced the 
Glengall Iron Company not to enter into new contracts with the plaintiff” (p. 114). 
See also Lord Morris at p. 160. This approach was reiterated by McCardie J. in 
Pratt v. British Medical Association, (1919) 1 K.B. 244 at p. 260: “Upon a sufficiently 
wide definition of the word ‘threats’ depends to a vital extent the efficacy of the law 
which safeguards a man from unlawful molestation in his trade’; and was applied 
by the Supreme Court of Canada in Local Union No. 1562 United Mine Workers of 
America v. Williams and Rees (1919), 59 Can. S.C.R. 240, where the union induced 
the employer by a threat of strike to discharge the plaintiff non-union employee. Anglin 
J., with whom Brodeur J. concurred, stated at p. 255: “Injury to the plaintiffs has 
been proved. That injury was the direct and intended outcome of action of the Local 
Union’s committee taken by its direction for that purpose. That action amounted to a 
coercive threat and was therefore an unlawful means taken to interfere with the 
plaintiffs’ employment, the use of which, damage having ensued, constituted in itself an 
actionable wrong.” For similar contemporary usage of these terms, see infra, fn. 72. 
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intrinsic illegality in mere economic coercion;”° and a threat was simply a 
pre-intimation of proposed action of some sort, either per se legal action or 
illegal, that is to say tortious, action.”® Interference with contractual relations 
had been only an aspect of a broader prima facie liability, attachable to 
individual or combination, for interference with the disposition of labour or 
capital either by contract or at will,” and justification could be shown.”* 
But, for the proponents of the nominate tort, interference with contractual 
relations was itself a legal wrong; breach of contract was an illegal act, and 
procuring the commission of an illegal act was itself illegal.*® The liability 


25The denial of any intrinsic illegality in economic coercion, as a denial of its con- 
comitant general theory of prima facie liability for the intentional infliction of harm, 
was clearly set out in the majority opinions in Allan v. Flood, supra fn. 10. Thus, 
Lord Watson stated (p. 98): “It must be kept in view that the question of what 
amounts to wrongful coercion in a legal sense involves the same considerations which 
I have discussed in relation to the elements of a civil wrong as committed by the 
immediate actor. According to my opinion, coercion, whatever be its nature, must, in 
order to infer the legal liability of the person who employs it, be intrinsically and 
irrespectively of its motive a wrongful act.” Lord Herschell stated (p. 129): “Even 
then if it can be said without abuse of language that the employers were ‘intimidated 
and coerced’ by the appellant, even if this be in a certain sense true, it by no means 
follows that he committed a wrong or is under any legal liability for his act. Everything 
depends on the nature of the representation or statement by which the pressure 
was exercised.” 

Frequently cited are the statements of Peterson J. in Hodges v. Webb, [1920] 2 
Ch. 70, that (p. 86) “[the employers] considered that their interests lay on the side 
of discharging, the plaintiff. The pressure which resulted in this decision was not, in my 
opinion, coercion of the character which constitutes a ground of action. . If it were, 
there would be few strikes or lock-outs in which either employers or workmen or both 
could not say they were coerced.” See also Duff J. in Local Union No. 1562 United 
Mine Workers of America v. Williams and Rees (1919), 59 Can. S.C.R. 240, at p. 248. 

For a contemporary statement along similar lines, see Kerwin J. in Williams et al. v. 
Aristocratic Restaurants (1947) Ltd., [1951] 3 D.L.R. 769, at p. 787. 

26Lord Dunedin, in Sorrell v. Smith, [1925] A.C. 700, at p. 730. See also Peterson J. 
in Hodges v. Webb, supra, at p. 88: “The question is whether the defendant has 
employed unlawful means; and that question is not, to my mind to be solved by saying 
that his words amount to a threat.” 

27The position was accordingly reflected in the minority opinions in Allan v. Flood, 
supra fn. 10. See Lord Ashbourne who stated (p. 114): “To intimidate an employer 
into breaking a contract with a particular workman, and to coerce or maliciously induce 
an otherwise willing employer not to give him future employment, alike does that 
workman serious damage in his trade and prevents him from earning his wages.” 
The nineteenth-century position with respect to civil liability was applied in Bowen v. 
Hall (1881), 6 QO.B.D. 333, and Temperton v. Russell, [1893] 1 Q.B.D. 715. In the 
latter case, Lord Esher stated (p. 728): “The next point is, whether the distinction taken 
for the defendants between the claim for inducing persons to break contracts already 
entered into with the plaintiff and that for inducing persons not to enter into contracts 
with the plaintiffs can be sustained, and whether the latter claim is maintainable in law. 
I do not think that distinction can prevail.” See also Lord Lindley in Quinn v. Leathem, 
supra fn. 13, at p. 535: “. . . Lumley v. Gye (2 E & B. 216) was rightly decided. . . . 
Further, the principle involved in it cannot be confined to inducements to break 
contracts of service, nor indeed to inducements to break any contracts. The principle 
which underlies the decision reaches all wrongful acts done intentionally to damage a 
particular individual and actually damaging him.” For outline of the comparative 
breadth of the modern “tort,”’ see p. 248 infra. 

28See Bowen L.J. in Mogul Steamships v. McGregor Gow and Co. (1889), 23 
Q.B.D. 598, at p. 614: “Intimidation, obstruction and molestation are forbidden; so is 
the intentional procurement of a violation of individual rights, contractual or otherwise, 
assuming always that there is no just cause for it.’ 

29The denial of a general prima facie right to trade necessarily required a distinction 
between the contractual and non-contractual situations. Accordingly, Lord Davey, in 
Allen v. Flood, supra fn. 10, at p. 171, could not agree “that there is no legal difference 
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imposed when a contract was involved was actually liability imposed because 
a contract was involved;*° and the possibility of justification was entirely 
remote.* Picketing, as a most obvious form of interference with a right to 
trade, found its doctrinal hypothesis set out in forms ranging at common law 


between persuasion to break a contract and persuasion not to enter into a contract. In 
the former case, if the persuasion is successful, the other party is deprived of the benefit 
of having his contract completed. In the latter case he loses nothing to which he had a 
legal right. . . . In the one case, there is the violation of a right; in the other case 
there is not.” See also Lord Herschell at p. 127. The majority opinions in the House 
of Lords in Allan v. Flood, to reconcile their general position that “malice would 
not convert an otherwise lawful act into an unlawful one,” with the earlier judgments 
which had found liability where breaches of contract were procured, affirmed that, in the 
words of Lord Watson, “‘a breach of contract is in itself a legal wrong,’ and the “procur- 
ing of an illegal act” was itself illegal. It fell accordingly within the position which 
demanded a showing of a specific “actionable wrong” or “illegal means”: “There are, in 
my opinion, two grounds only upon which a person who procures the act of another can 
be made legally responsible for its consequences. In the first place, he will incur liability if 
he knowingly and for his own ends induces that other person to commit an actionable 
wrong. In the second place, when the act induced is within the right of the immediate 
actor, and is therefore not wrongful in so far as he is concerned, it may yet be to the 
detriment of a third part; and on that case . . . the inducer may be held liable if he can 
be shown to have procured his object by the use of illegal means directed against that 
third party.” (p. 96) Except for the reaffirmation, with the general theory, of the former 
position in Quinn v. Leathem, notably by Lord Lindley (supra fn. 27), that was the 
position that gained general acceptance during the subsequent period. 

80The culmination of the nominate tort influence and the final reconciliation ap peed 
in the major opinion of Lord Wright in Crofter Hand Woven Harris Tweed Co. 

Veitch, supra fn. 15, at p. 465-6: “The men might be called out in breach of fo 
contracts with their employer, and that would be clearly a wrongful act as against the 
employer, an interference with his contractual right, for which damages could be claimed, 
not only as against the contract-breaker, but against the person who counselled or 
ag og or advised the breach. This is the principle laid down in Lumley v. Gye. . . 

hat is something substantially different from a mere interference with a person’s qualified 
right to exercise his free will in conducting his trade. . . . This distinction was drawn by 
the majority of the Lords in Allen v. Flood, who disapproved of the dicta in Bowen v. 
Hall and Temperton v. Russell, that every person who persuades another not to enter 
into a contract with a third person may be sued by that third person if the object were to 
benefit himself at the expense of such person. But in Allan v. Flood this House was 
considering the case of an individual actor, where the element of combination was absent. 
In that case, it was held, the motive of the defendant is immaterial.’ 

The result of the development of divisions of tort in this context was apparent in 
Bennett and White Alberta Ltd. v. International Union of Operatin Engineers (L. 933) 
et al. (1956-7), 20 W.W.R. (N.S.) 369, per Johnson J.A. at p. 378: “[the] argument 

. shows a confusion as to three separate but distinct causes of action. While in the case 
of two of these there is a common origin, they have nothing else in common except that 
labour bodies have been parties to some of the actions, the decisions of which are part of 
the law on each subject. These causes of action are (1) procuring or inducing a breach 
of contract; (2) a combination in conspiracy to injure a third person, and (3) conducting 
picketing in such a manner as to Cause a private nuisance.” 

31The remoteness of the possibility of asserting a union or employee interest as justifica- 
tion appeared at a fairly early stage. In South Wales Miners’ Federation v. Glamorgan 
Coal Co. Ltd., [1905] A.C. 239, the Earl of Halsbury L.C. stated at p. 244: “Now it is 
sought to be justified, first, because it is said that the men were acting in their own 
interest, and that they were ‘sincerely under the belief that the employers would themselves 
benefit by their collieries being interrupted in their work; but what sort of excuse is this 
for breaking a contract when the co-contractor refuses to allow the breach?” See also the 
statement of McCardie J. in Pratt v. British Medical Association, [1919] 1 K.B. 244, at 
p. 265: “It is clearly settled, therefore, in cases within Lumley v. Gye . . . that no justifica- 
tion exists by reason of the fact that the defendants acted either for the advancement of 
their own trade interests or for the advancement of the interests of those with whom they 
were associated.” 

See Body v. Murdoch, [1954] O.W.N. 334; the plaintiffs were a dance team under 
contract with the Canadian Broadcasting Corporation and the defendant H was to pro- 
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from absolute prohibition*? through broadened areas of established tort 
classification,** to a prima facie liability basis for the demarcation of per- 
missible kinds and areas of action, on the one hand,” and as a presumption 
of prima facie illegality for statutory interpretation, on the other.** But, it 


vide musical accompaniment under the terms of his contract with the Corporation. The 
plaintiffs were members of one union but as a condition of employment were to become 
members of the defendants’ union, which they did. The plaintiffs rejoined the first union 
and thus retained membership in the two unions (which is not unlawful). The defendant 
H was ordered to refuse musical accompaniment to the plaintiffs in order to force them 
to resign from the one union, thus provoking breach of contract by the Corporation. With 
respect to the allegation of self-interest, the court stated (p. 337): “It was further argued 
that, in preventing Mr. Hershenhorn from playing, the defendant Murdoch (as he says in 
paragraph 20 of his affidavit) did so solely in the interests of members of Local 149 and 
the A.F. of M. and not through any malice or ill-will for the plaintiffs. This is completely 
irrelevant as the plaintiffs have not claimed conspiracy to injure, and it is only in this 
type of case that the motives of the defendant are of any importance.” (p. 337) 

In Bennett and White Alberta Ltd. v. International Union of Operating Engineers 
(L. 933) et al. (1956-7), 20 W.W.R. (N.S.) 369, members of a trade union picketed 
premises of the plaintiff employer in order to achieve unionization of the plaintiff’s 
employees. Ford fA. stated at p. 375: “It may be accepted that they also had in mind 
to advance thereby the interests of their trade union, but this is not legal justification for 
committing a tortious act that in itself created common law liability.” 

32See infra, p. 254. 

38Most frequently, by a finding that the picketing constituted a nuisance, a mere 
restatement of the position that such interference is in itself wrongful. See Lord Lindley in 
Quinn v. Leathem, supra fn. 13, at p. 541: “. . . picketing is a distinct annoyance, and if 
damage results is an actionable nuisance at common law... .”” See also Sidney Smith J.A. 
in the Aristocratic Case, [1951] 1 D.L.R. 360, at p. 383, who stated with approval that 
“|. what Lindley L.J. actually held [in Lyons v. Wilkins, [1896] 1 Ch. 811] was that 
compulsion by watching and besetting was wrongful per se, because watching and be- 
setting (picketing) was a tort at common law”; and the opinions of the Chief Justice and 
Locke J. (dissenting) in Williams et al. v. Aristocratic Restaurants, [1951] 3 D.L.R. 
769, at p. 778: “The effect of such a picket line and the effect which it was intended to 
produce would be to drive away customers from the respondent’s premises. . . . This 
continuous watching of the respondent’s premises by a patrol conducted in the manner 
described in the material was at common law a private nuisance. . . .” See also Seaboard 
Owners v. Cross, [1949] 3 D.L.R. 709, at p. 715: “The conduct of the defendants. . . 
constituted a common law nuisance.” See also Hammer v. Kemmis (1957), 7 D.L.R. 
(2d) 684, at p. 706, per Sheppard J.: “It would therefore appear that there was evidence 
on which the learned Judge might find a nuisance by reason of the plaintiff having been 
disturbed in the enjoyment of his premises: Southam Co. v. Gouthro [1948] 1 W.W.R. 
592 per Wilson J. applying Lyons v. Wilkins [1896] 1 Ch. 811, by reason of watching and 
besetting contrary to Sec. 501 of the Criminal Code and of nuisance arising therefrom, 
and of the intimidation through threat of picketing of customers of the plaintiff's whole- 
sale bakery.” As to this approach to section 501 of the Criminal Code, see infra, fn. 36. 

Much of this approach derives from, and is based on, Lyons v. Wilkins, [1896] 1 Ch. 
811. The union picketed the premises of the plaintiff employer to compel a raise in wages 
and an alteration in the work system. With reference to section 7 of the Conspiracy and 
Protection of Property Act, 1875, Kay L.J. stated at p. 830: “I think that it [section 7] 
means to compel either the employer or the workmen. To compel the employer by induc- 
ing the men not to work for him seems to me to be precisely within the language of this 
section. It is watching or besetting a house for the purpose of compelling the employer 
not to do an act which he has a lawful right to do, namely, to make such terms with his 
workmen as he and they may mutually agree on.” The case provided the necessary 
positive law precedent for those courts wishing to assert, by reference to the comparable 
section 501 of the Canadian Criminal Code, a continued liability for interference with a 
right to trade. See, for example, Schuberg. v. Local International Alliance Theatrical 
Stage Employees, [1927] 2 D.L.R. 20, the majority judgments of McDonald C.J.A. and 
McPhillips J.A.; and the judgments noted above. 

34See infra, p. 255. 

85Under this view, current labour relations legislation is examined for permissive effect. 
See, for example, O’Halloran J.A. in Hollywood Theatres v. Tenney, [1940] 1 D.L.R. 
at p. 458: “Two important questions appear,—first, whether what was done, described by 
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also appeared, picketing at common law did not constitute a tort;** it was 
unlawful only if recognizable as such outside the area of labour disputes or 
specifically prohibited within that context.** 

An equally significant but less immediately obvious effect of the concur- 
rent operation of both theories must be sought in the degree of their 
identification, either by way of inter-effect or through independent develop- 
ment. In consequence of a presumed need for a recognizable “tort” base, 
liability for the unjustifiable infliction of economic harm has been confined 
to combination.** Similarly, to constitute and complete the tort, the reference 
has been to the intent or purpose of the combination.*® iene not- 


the appellants as ‘peaceful picketing’, is permitted as such by the statute . . .”; and Wilson 
J. in Aristocratic Restaurants (1947) Ltd. v. Williams et al. [1950] 4 bik 548, at 

p. 559: “If the picketing was not . . . lawful, but was unlawful at common law, it would 
become necessary to consider whether or not its apparent unlawfulness was cured by the 
provisions of that Act [the Trade Disputes Act, R.S.B.C. 1948, c. 342]”; and in the 
Supreme Court of Canada, in the same case (supra, fn. 33), Locke J. at p. 775; “Very 
clear language indeed would be required to justify any such invasion of the common law 
rights of employers and none such is to be found, in my opinion, in the Trade Unions 
Act.” In Hammer v. Kemmis (1957), 7 D.L.R. (2d) 684, the majority opinion stated at 
p. 706: “. . . the defendants did not restrict their activities to those permitted by that 
section . . . nor did the defendants restrict themselves to the permitted methods.” (The 
italics are added.) As to the areas of permission, see infra, p. 255. 

36See Truman J.A. in Allied Amusements v. Reaney, [1937] 4 D.L.R. 162, at p. 172: 
“I take it to be clear that picketing . . . though for the purpose of compelling or inducing 
employers to employ none but union ‘labour is legal at common law . . .”; Wilson J. in 
Aristocratic Restaurants (1947) Ltd. v. Williams and Morrison, [1950] 4 D.L.R. 548, 
at p. 554: “In a highly unionized city, such as Vancouver, the publication of a statement 
that any business organization had no contract with a union cannot fail to do damage to 
that business. But proof of damnum absque injuria is not enough, the damage must have 
been caused by an illegal act.’””’ Nor would it constitute a “nuisance”: see Davey J. 
(dissenting) in Hammer v. Kemmis, supra, at p. 696: “. . . the presence of . . . pickets 
would not constitute a nuisance.” 

Section 501 (now section 366 of the Criminal Code of Canada, 1953) was subject, under 
this view, to the qualification that the statute made nothing criminal that was not already 
a tort at common law and that peaceful picketing at common law did not constitute such 
a tort. Thus, in Ward Lock and Co. Ltd. v. Operative Printers Assistants Society (1906), 
22 T.L.R. 327, where the union engaged in picketing to compel acceptance of the union 
wage scale, Moulton L.J. stated that the subject of the Act (Conspiracy and Protection of 
Property Act, 1875) “‘is solely to visit certain selected classes of acts which were previously 
wrongful or were at least civil torts with penal consequences” (p. 329) and that picketing 
was not per se illegal at common law. See also the judgment of Vaughan-Williams L.J. 
Canadian courts subscribing to a nominate tort view have accordingly been able to deny 
the applicability of the prohibition, derived from the comparable section 501 of the Criminal 
Code of Canada, against “watching and besetting” as a standard of civil liability. Thus, 
in Williams et al. v. Aristocratic Restaurants, [1951] 3 D.L.R. 769, the Supreme Court 
of Canada restored the judgment of Wilson J. at the trial, who had interpreted major 
Canadian opinion to state that “. . . to constitute picketing an offence under Sec. 501, 
there must be a nuisance, an unlawful assembly, or some other unlawful act.” 

37See Kerwin and Estey JJ. in the Aristocratic Case, [1951] 3 D.L.R. 769, at p. 786: 
“*Picketing is a form of watching and besetting but that still leaves for decision, in each 
case, what amounts to a nuisance.”’ See also Kellock J., at p. 797. The approach was 
based partly on the interpretation of section 501 of the Criminal Code set out in footnote 
36 supra. 

Reference to labour legislation, under this point of view, is for prohibitory effect. 
See Rand J. in the Aristocratic Case, supra, at pp. 791-2:“. . . is the action of the union 
in making an appeal to the public forbidden? I cannot think so. There is nothing in the 
Act that touches these ancillary means of advancing the interests of either party. It seems 
to me that the prohibitory provisions are carefully limited, and I can find no necessary 
a that subsidiary action not incompatible with express provisions is intended to 

affected.” 


38See supra, p. 241. 39See supra, fn. 20. 
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withstanding the doctrinal form, literal evidence of the basic “justification” 
approach has appeared.*® On the other hand, the “purpose” or “intent” 
ingredient, the significant element of the tort of conspiracy to injure, has 
appeared with new emphasis as an element of the tort of inducing or pro- 
curing breach of contract;*' correlatively, interferences with contractual 
relations regarded as consequences rather than “intended” results are not 
sufficient to impose liability.** At the same time, extensions of the impact 
base have remodelled the “inducing or procuring breach of contract” tort 
into a class of liability more accurately characterized as interference with 
contractual relations,** new intimations of a possible justification have ap- 


40A confluence of the two approaches appears most markedly in the opinion of Lord 
Cave in Sorrell v. Smith (supra, fn. 14). See also Lord Wright in Crofter Hand Woven 
Harris Tweed Co. Ltd. v. Veitch (supra, fn. 15) at p. 471: “The appellants must estab- 
lish that they have been damnified by a conspiracy to injure, that is, that there was a 
wilful and concerted intention to injure without just cause. . . 

41The fusion of nominate tort elements in this respect may be illustrated by Dewar v. 
Dwan, [1957] O.R. 546, where the court stated, at p. 548: 

“It is an actionable wrong to agree to procure a breach of contract if as a result the 
contract is broken and damage flows from the breach. In support of that proposition 
there are many authorities. I refer to only one, and that is a short quotation from the 
judgment of Lord Wright in Crofter Hand Woven Harris Tweed Company, Limited and 
others v. Veitch and Another [1942] A.C. 435 at p. 471:— 

“*T approach the question on the assumption that the appellants have to prove that 
they have been damnified by tortious action. They do not prove that by showing that they 
have been harmed by acts done by the respondents in combination, these acts being apart 
from any question of combination otherwise within the respondents’ rights. It is not then 
for the respondents to justify these acts. The appellants must establish that they have been 
damnified by a conspiracy to injure, that is, that there was a wilful and concerted inten- 
tion to injure without just cause, and consequent damage.’ 

“A similar view was expressed by Lords Dunedin and Buckmaster in Sorrell v. Smith 
and others [1925] A.C. 700. . . The right to recover in this case depends on what the 
course of action is. . . . to succeed on the first branch of the case it must be proved that 
the defendants agreed to procure a breach of a specific contract, or to do acts which were 
intended to bring about a breach of the contract. To show an unlawful agreement, or an 
agreement to do a lawful act by unlawful means, from which a breach of contract results 
is not enough. The evidence must show that the agreed purpose was to bring about the 
breach of the contract. The basis of the action is the unlawful purpose of the agreement 
producing damage to the plaintiffs.” 

The injection, for positive law consistency, of an element of subjective motive or intent 
in this emphatic form in an area of liability equally attachable to individual or combina- 
tion has created its own contradiction with the proposition, used to reconcile the difference 
in liability attaching to the individual and the combination respectively, that 
“motive or intent” in the case of an individual was “immaterial’’: see Lord Dunedin in 
Sorrell v. Smith, supra fn. 20. The development simply reflects, of course, the concern, 
under the nominate tort approach, with the quality of the “wrongdoer.” 

42In the leading authority of Thomson v. Deakin, [1952] Ch. 646, Lord Justice Jenkins 
stated, at pp. 696—7: “But, while admitting this form of actionable interference in prin- 
ciple, I would hold it strictly confined to cases where it was clearly shown, first, that the 
person charged with actionable interference knew of the existence of the contract and 
intended to procure its breach. . . 

43(a) The tort as it emerged from Lumley v. Gye, 2 E. & B. 216, contemplated a 
—- where A induced or procured B to break his (B’s) contract with C, C being the 
plaintiff. 

(b) The situation where pressure is brought against a fourth party for transmission to B 
is not essentially different, since the only variation is in the route through which pressure 
is applied to B. In Klein v. Jenoves and Varley, [1932] O.R. 504, the pressure was 
directed against D, in order to “get rid of” a contract between H (contractor) and K (a 
a The tort, however, appeared in terms of “interference with contractual 
relations.” 

(c) Where, however, pressure is applied directly against C, and in result C’s contract 
with B is intentionally interfered with, the tort against C assumes a considerably broader 
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peared** and concern with the extent of such interference by otherwise 
illegal means has also appeared.*® Coercion, threats and intimidation have 


aspect. Thus, in Fokuhl v. Raymond, [1949] O.R. 704, the defendant brought pressure 
against both a contractor and a subcontfactor. Laidlaw J.A. stated at p. 714: “This case 
differs somewhat from Lumley v. Gye and the class of cases following it where a person 
procures a wrongful act of another and it is sought to make him legally responsible for its 
consequences. Following the decision in that case, the appellant Raymond would be liable 
to the Austin Co. if he knowingly and for his own purpose had induced the respondent to 
break his contract with the Austin Co. Likewise he would be liable to the respondent if 
he had induced the Austin Co. to break the contract. He would also be liable to the 
injured party if he procured his object by the use of illegal means.’ 

(d) Where the pressure is applied against C, the plaintiff, indirectly rather than directly, 
the situation, in so far as impact is concerned, is essentially the same as in case (b). In 
Body v. Murdoch, supra fn. 31, the element of the orthodox tort, that is to say pressure 
against B the co-contractor, was wholly removed. The defendant union officer caused 
union musician H to refuse to play for the plaintiff dance team under contract with the 
Canadian Broadcasting Corporation. The court stated: “Counsel for the defence argued 
that there was no direct or indirect interference with the contracts which the plaintiffs 
had with the C.B.C. With this I cannot agree. Admittedly, the defendant Murdoch caused 
the defendant Hershenhorn to refuse to play in order to persuade the plaintiffs to resign 
from AGVA and it is clear that it was equally important to Murdoch to assure a breach 
of the plaintiffs’ contracts if they refused to do so. I cannot imagine interference more 
clearly spelled out, even though there was no direct dealing with the C.B.C. by the 
defendants.” 

(e) Where the pressure is applied against C directly or indirectly, with the intent not 
that a particular contract should be terminated, but that a situation comprising, inter alia, 
a variety of contractual relations, should be changed, a further enlargement of the impact 
base, or identification with a right to trade generally, occurs. In Acme Construction Co. 
Ltd. v. Merloni et al. (1959, S.C.N.B.), C.C.H. Canadian Labour Law Reporter para. 
15,226, in consequence of the picketing of the project, employees of both the contractor 
and the subcontractor refused to cross the picket line. Liability was imposed for general 
interference with contractual arrangements. Note here the element of “delayed perform- 
ance of contracts.” 

(f) A further extension occurs when the breach of contract occurs as a mere conse- 
quence rather than as a result intended or a result within the realm of immediate effect. 
In Bennett and White Alberta Ltd. v. International Union of Operating Engineers (L. 
933) (1956-7), 20 W.W.R. (N.S.) 369, the picketing action was directed exclusively 
against a subcontractor. Liability was imposed for interference, through refusal by 
employees of a contractor to cross the picket line, with the employment contracts of the 
contractor. 

(g) Where the effective pressure is brought against B, with the result that the contract 
of plaintiff C with D is interfered with, the interference with the contract with D is again 
an illustration of the broadened tort as in (c), but extended to the party suing under the 
traditional classification. He is not, however, suing because his contract with the party 
against whom the influence is directed is interefered with, but because a further contract 
is interefered with. In Smith Bros. Construction Co. Ltd. v. Jones, [1955] 4 D.L.R. 255, 
in consequence of the defendant’s picketing of the construction project, the workmen of B 
(subcontractor) refused to cross picket lines and consequently disabled B from per- 
formance of his subcontract with C and in consequence also disabled C from performance 
of his general contract with D. As to the entire basis of liability, see infra fn. 48. The 
disablement of the further contract with D adds a new extension to the tort. 

44See, for example, Newell v. Barker and Bruce, [1949] O.R. 85, per Laidlaw J.A. at 
pp. 90-1, 94: “Interference with contractual relations recognized by law is a wrong, and 
an action lies for damages suffered by reason thereof unless there is sufficient justification 
for the interference. Three questions emerge from this principle, and the answers to them 
determine the question of liability of a person charged with wrongdoing: (1) Was there 
a contract between the plaintiff and the Cooper company?; (2) If so, did the defendants, 
or either of them, interfere with the contractual rights of the plaintiff; (3) Did such 
interference, if any, cause damage to the plaintiff? If the answers to questions 1 and 2 
be in the affirmative, another question arises, namely: Was there sufficient justification 
for such interference?” He added, with respect to the instant case, “Finally, if it were 
necessary for me so to decide, I would reach the conclusion that there was sufficient 
justification in the circumstances for anything done by the defendants.” 

45See Thomson v. Deakin, [1952] Ch. 646. The case appears to indicate that where a 
third party causes a breach of contract through pressure exerted through the employees 
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reassumed significance within and in conjunction with current labour legis- 
lation as well as at common law.** A feature of earlier picketing cases has 
been the attempt to subsume liability under nominate tort heads; the per- 
sistent reassertion of a theory of liability for the unjustifiable infliction of 
harm, at least beyond defined permissible limits,** has almost eliminated that 
possibility. And finally, modern labour relations legislation has provided, to 
a degree, a point of conjunction of the two approaches.*® 


II 


Cutting across this mass of doctrine, it will have been apparent, are two 
main indices. It is a characteristic of the English jurisprudential system that 
the legal injury must be sought in terms of the individual rights rather than 
the community position affected—that is, in terms of individual impact. 
That impact has found expression in the positive law in terms of the “right” 
of the individual affected to the free disposition of labour or capital, through 
contractual arrangements or otherwise. It is the adequacy of this impact 
version of the doctrine that may be considered, in the first instance, for its 
effect as a determinant of the propriety of union objectives and methods. On 
the other hand, it is also a characteristic of the individualistic system of law 
that much of the doctrine should orientate itself around the union motiva- 
tion or intent, the subjective quality of the wrongdoer. Anglo-American 
positive law, essentially punitive rather than compensatory, emphasized that 
the law proceeded upon willed action and willed action only. The concern 
with the subjective quality of the union action was of course part of a system 
in which a moral imputation was the basis of the legal action, and it was 
only to the individual that such moral imputation could attach. It was its 


of the party breaking the contract, the inducement or procuring of the employees must be 
to do acts in themselves wrongful (pp. 677-9, 694-6). See also Fokuhl v. Raymond, 
[1949] O.R. 704. 

46Sce infra, p. 248 and fn. 48. Economic “coercion” is, of course, a feature of almost 
all union action in this general context. 

47See infra, p. 248. 

48On the hypothesis of illegality, the legislation is looked at for permissive effect: see 
supra, fn. 35. A broad approach to liability is apparent within the legislation itself. See 
Therien v. International Brotherhood of Teamsters (1959), 16 D.L.R. (2d) 646, per 
Davey J. at p. 661: “In my opinion, any form of pressure, including economic and per- 
haps some forms of social pressure, is included in ‘coercion’ and ‘intimidation’ under s. 6 
[of the Labour Relations Act, R.S.B.C. 1954, c. 17], even though the conduct be not 
otherwise wrongful.”’ The legislation has, as well, supplied the “unlawful act” require- 
ment for the common law heads of liability—conspiracy to commit an unlawful act: 
Southam Co. v. Gouthro, [1948] 3 D.L.R. 178; and threat to do an unlawful act: 
International Brotherhood of Teamsters v. Therien (1960), 22 D.L.R. (2d) 1, per 
Locke J. at p. 13: “I agree with Sheppard J.A. that in relying upon these sections of the 
Act the respondent is asserting, not a statutory cause of action, but a common law cause 
of action, and that to ascertain whether the means employed were illegal inquiry may be 
made both at common law and of the statute law.” To a degree it has been possible to 
subsume it under the traditional formulae. Thus, the assertion by Peterson J. in Hodges v. 
Webb, [1920] 2 Ch. 70, at p. 89, that “a threat to do that which is unlawful cannot be 
defended,” was supplemented by the assertion that “to ascertain whether the means were 
illegal inquiry may be made both at common law and at statute law.” 
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conjunction with the concurrent doctrinal concern with the individual 
affected that required an “intent” of the union, vis-a-vis the party damaged, 
to produce the result alleged. Other aspects of union motivation have ap- 
peared in more purely subjective form, less as a causative link with the party 
damaged than as a quality discoverable solely in the “wrongdoer” point of 
reference. The contribution of these latter developments toward a functional 
assessment of union objectives and methods requires also, then, to be 
considered. 

The legitimacy of union objectives has been resolved in terms far removed 
from the objective itself. Wage-hour objectives have been considered in 
terms of the doctrinal prohibitions resident in the impact of the method or 
in terms of specific prohibitions attaching under legislation to the method.*® 
Unionization objectives directed broadly to the “unionization” of the em- 
ployer have been resolved in terms of a resolution of the method in solely 
doctrinal terms or in terms of the permissibility or non-permissibility, against 
a hypothesis of illegality, of the method utilized in their furtherance.” 
Unionization objectives directed to the remedying, from the point of view 
of the union, of the objectionable situation comprised in the employment or 
engagement of rival or non-union employees or non-union subcontractors 
have been resolved in terms of the doctrinal implications of the achieved 
objective itself on the employee™ or subcontractor. But against the same 
hypothesis of illegality, forms of justification have appeared. Dominant in 


49South Wales Miners Federation v. Glamorgan Coal Co. Ltd., [1905] A.C. 239; 
Smith Bros. Construction Co. v. Jones, [1955] 4 D.L.R. 255. 

50Quinn v. Leathem, [1901] A.C. 495 (a union rule provided that it was the duty of 
all members to assist their fellow-unionists to obtain employment in preference to non- 
union men); Bennett and White Alberta Ltd. v. International Union of Operating 
Engineers (L.933) et al. (1956-7) 20 W.W.R. (N.S.) 369; Midland Superior Express v. 
Scott (1957), 6 D.L.R. (2d) 302; Mostrenko v. Groves (1953-4), 10 W.W.R. (N.S.) 
519; Hammer v. Kemmis (1957), 7 D.L.R. (2d) 684. 

51Johnston v. Mackie, [1937] 1 D.L.R. 443. Under pressure of strike action, there was 
dismissal of five members of a rival union. Liability was imposed on the basis of inter- 
ference with the right to labour of discharged employees. “It is perhaps unnecessary to say 
that while the defendants had a right to belong to any organization they saw fit, the 
plaintiffs had an equal right to choose their own organization, and I hope I am not assum- 
ing too much, when I say that they had a right to work and a right to go to that work 
unmolested by anybody”: per Ross J. at p. 445. See, however, Dewar v. Dwan, [1951] 
O.R. 546. In consequence of the refusal of union employees of a subcontractor to work 
alongside non-union or rival union men, rival union employees of a second subcontractor 
were dismissed. In a suit by the dismissed employees, no liability was imposed. 

52Fokuhl v. Raymond, [1949] O.R. 704: The union withdrew union employees of a 
subcontractor in order to compel his dismissal and replacement by a “recognized” sub- 
contractor. The conduct amounted to “unlawful interference with the contractual rela- 
tions between the respondent [subcontractor] and the Austin Company [contractor]” 
(p. 712). 

Klein v. Jenoves and Varley, [1932] O.R. 504: Union pressure was brought on a party 
able to influence the contractor, in order to terminate operations of both a non-union 
contractor and subcontractor. Such facts constituted “wrongful interference with the 
contractual relations between the plaintiffs [subcontractor] and a third party” (p. 510). 

Newell v. Barker and Bruce, [1949] O.R. 85: There was a threatened withdrawal of 
union employees of a contractor to compel termination of a contract with a non-union 
subcontractor. The court found no inducing or procuring of breach of contract (per 
Laidlaw J.A. at p. 92): “. .. the [union] contract included a condition that the plaintiff 
would employ union men only, and the Cooper company was within its rights in insisting 
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the earlier cases has been a concept of competition, easily applicable to the 
case of rival union competition for jobs,* but less obviously so, in its classical 
form, to the wage™* or unionization® objectives. Applied in more recent 
cases has been the concept of a “trade dispute” or “labour dispute.” If 
inclusive of matters broader than those susceptible to competitive division 
or apportionment, it remained limited, in its subject matter, to the “terms 
and conditions of employment” already designated as the appropriate area 
of interest for employee action.™ It carried, in its “dispute” connotation, its 
own further limitation to a process of already emerged and closely defined 
disagreement within the immediate employer-employee context. Accordingly, 
a recognition objective was denied: the “areas of difference” had not yet 
appeared.*® The furtherance of unionization objectives has not constituted 
a labour dispute, since the “outside” union seeking unionization did not 


upon fulfilment of that requirement. . . . It is simply one [instance] in which the con- 
tractual rights have been terminated by agreement of the parties.” 

International Brotherhood of Teamsters, Local 213 v. Therien (1960), 22 D.L.R. 
(2d) 1: The union threatened to picket a construction company in order to compel 
unionization of a non-union trucker-subcontractor. Liability was imposed for “the 
wrongful act .. . in bringing about by unlawful threats the severing of business relations 
between an employer and an independent contractor” (p. 14, per Locke J.). 

538See, for example, Lord Shand’s characterization in Quinn v. Leathem, [1901] A.C. 
495, at p. 515, of the situation in Allan v. Flood, [1898] A.C. 1, as “legitimate competi- 
tion in the labour market.” 

54A statement in Berry v. Donovan (1905), 74 N.E. 603, at p. 605, that “. . . the 
defence rests entirely upon another kind of so-called competition, namely, competition 
between employer and the employed, in the attempt of each class to obtain as large a share 
as possible of the income from their combined efforts in the industrial field,” serves to 
illustrate the difficulty. 

55The necessary “competition” has appeared in the context of the competitive employer 
market, in terms of the protection of union gains through the elimination of competing 
non-union establishments. 

56While no positive definition of a trade dispute has emerged at common law, the 
judicial conception has, by exclusions of parties and subject matters from the conceived 
area, been quite apparent. See the text following. 

In Quinn v. Leathem, [1901] A.C. 495, where an “outside” union sought a unioniza- 
tion objective, Lord Lindley stated at p. 536: “In the present case there was no dispute 
between the plaintiff and his men.”’ See also Lord MacNaghten at p. 511. 

57Thus, for example, in Acme Construction Co. Ltd. v. Merloni et al. (1959, S.C.N.B.), 
C.C.H. Canadian Labour Law Reporter para. 15,226, the court at p. 11,670 failed to find 
evidence to support the submission that “. . . the predominant purpose of the defendants 
was the ‘promotion of their wages and working conditions.’ No demands had been made 
on the plaintiff in respect of either the wages or the working conditions of the labourers.” 

In International Brotherhood of Teamsters v. Therien (1960), 22 D.L.R. (2d) 1, at 
p. 17, Martland J. stated with respect to the British Columbia legislation: ““Was there a 
trade or labour dispute? To constitute such a dispute, there must be, I think, a dispute 
between an employer and his employees or, perhaps, as between the employees themselves, 
respecting the terms and conditions of their employment. To constitute a trade or labour 
dispute there would have to be a dispute between City Construction Co. and its 
employees.” 

58Peerless Laundry v. Laundry etc. Union, [1952] 4 D.L.R. 475, where a union sought 
recognition and a collective agreement from the employer, the court stating at pp. 478-9: 
“Certainly the defendants have not established the existence of any dispute. True the 
Union wrote that it wished to be recognized as bargaining agent with a view thereafter to 
negotiate a collective agreement. Such negotiations might have disclosed areas of dif- 
ference between the employer and its employees. In fact, however, the negotiations never 
took place, for the simple reason that the Trade Union never acquired by certification the 
status to negotiate. Thus it happened that without any specific matter of dispute with its 
employees, the plaintiff suddeniy found itself the victim of illegal strike activities. . . .” 
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appear as a party.°® The factors operating to inhibit examination of union 
objectives are apparent. Functional examination has proceeded, in a manner 
fundamentally identical with development in the positive law context itself, 
from a preconception of the legitimate “dispute” situation. Inquiry has been 
into a mere sufficiency of facts to satisfy the doctrinal requirements. And the 
approach throughout has been grounded on an individualistic hypothesis, 
concerned on the one hand with the definition in doctrinal terms of the 
individual injury, and on the other with the description of permissible 
situations in terms of the individual participation of the party affected. 
The methods, as distinct from objectives, of union action have been 
resolved in forms ranging from absolute and relative concepts within the 
doctrine to somewhat more functional tests or standards. The assertion of 
a “right to strike” has been a commonplace of the development in common 
law industrial jurisdictions. More recently, a “right to picket” has been 
asserted.” But condemnation has appeared in equally absolute terms. 
Furthest removed from consideration of the method itself has been the 
condemnation of union action in terms of the absolute illegality attaching to 
the impact of the immediate objective.** More frequently, the doctrine has 
sufficed to attach illegality, without further examination, to the method 
itself. Strike action has been condemned in terms ranging from the necessary 
impact on the employment relationship implicit in the action itself** to the 


59In Mostrenko v. Groves (1953-4), 10 W.W.R. (N.S.) 519, where a union agent 
attempted to unionize a non-union establishment, the court stated, at p. 521: “Picketing, 
in the sense of attending at or near a place to communicate information, is, in the absence 
of conduct amounting to trespass or nuisance, perfectly legal, and this whether or not 
there is a trade dispute. . . . Aristocratic Restaurants (1947) Ltd. v. Williams and Mor- 
rison . . . established the proposition I have stated.” See also Bennett and White Alberta 
Ltd. v. International Union of Operating Engineers (L. 922) et al (1956-7), 20 W.W.R. 
(N.S.) 369, at p. 371. In Hammer v. Kemmis (1957), 7 D.L.R. (2d) 684, it was re- 
garded as relevant that “At the time of the picketing none of the plaintiff's employees 
was a member of the Union and there was no labour trouble with any employee. The 
Union in — was not the bargaining agent for the plaintiff's employees.” (Per 
Sheppard J 703.) See, however, Midland Superior Express v. Scott (1957), 6 
D.L.R. (2d) 303, where an attempt was made to unionize a non-union establishment. 
The court stated (p. 303): “There is no doubt that a legal picket can exist side by side 
with other illegal acts being carried on by the parties to a trade dispute. The principle is 
laid down in the leading authority of Williams v. Aristocratic Restaurants, . . .” 

60In its most pronounced form, in the proposition that the right to picket exists inde- 
pendently of, and hence is not linked to the possible illegality of, a strike, see Borek v. 
Amalgamated Meat Cutters, [1956] Que. C.S. 333, at p. 341: “. . . it seems quite 
difficult to understand how ‘peaceful picketing’ could be legal during an illegal strike and 
yet become illegal and capable of restraint by way of injunction when there is no strike 


at all”; Hallnor Mines v. Behie, [1954] 1 D.L.R. 135, at p. 141: “. . . I do not think I 
should . . . restrain all picketing on the ground that the strike is unlawful’; Peerless 
Laundry v. Laundry etc. Union, [1952] 4 D.L.R. 475, at p. 481: “. . . even though the 


strike is unlawful. I, therefore, do not feel justified in continuing the restraint upon 
peaceful picketing.” General Dry Batteries v. Brigenshaw, [1951] 4 D.L.R. 414, at p. 418: 
“. . I think they nevertheless have a common law right to inform others peacefully that 
they are on strike, be the strike lawful or unlawful. . . .” 

61See supra, p. 251. 

62South Wales Miners’ Federation v. Glamorgan Coal Co., [1905] A.C. 239. The union 
instituted “stop-days” to curtail production and maintain wages. Liability was based on 
inducing or procuring by the union of breaches of individual contracts of employment of 
striking employees. 
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anticipated impact on an employer reached through action directed against 
a third party for transmission to him.® Picketing action has been condemned 
in terms of the doctrinal consequences attaching to an inevitable impact on 
the employer’s general business activity.°* And where that impact has been 
measurable in terms of the disruption of subsisting contractual arrangements, 
a further basis for liability has appeared, sufficient as well to extend liability 
to consequences perhaps expected to occur but hardly within the area of 
inevitable impact.®* Nevertheless, definition in more functional terms has 
occurred. Legislative suspension of strike action implies, it has been sug- 


®8Quinn v. Leathem, [1901] A.C. 495. To compel the plaintiff meat-supplier to hire 
union men, and in furtherance of a union rule providing that it was the duty of all 
members to assist their fellow unionists to obtain employment in preference to non-union 
men, the union threatened to strike a major customer of the plaintiff. As to the basis of 
liability, see supra, fn. 13. 

64Note, as a feature of the approach, not only the prima facie unlawfulness resident in 
interference per se with business, but also the correlative implication of liability on the 
basis, in fact, of the success or effectiveness of the union action. In Schuberg v. Inter- 
national Alliance Theatrical Stage Employees, [1927] 2 D.L.R. 20, a case alleging 
interference with the right to trade of the employer in consequence of picketing, it was 
said: “The defendants’ object in distributing the handbills and in parading with banners, 
was unquestionably to prevent persons from patronizing the theatre. No matter how 
peaceably this may have been done, and even admitting the absence of actual malice, yet 
I think it was an actionable wrong done by these defendants in combination with the 
object of compelling the plaintiff by inflicting loss upon him to do something from which 
he had a legal right to abstain from doing.” (Per Macdonald C.J.A. at p. 21.) In Allied 
Amusements v. Reaney, [1937] 4 D.L.R. 162, a case involving interference with the 
plaintiff's business in consequence of picketing action, Trueman J.A. stated at p. 174: 
“|. . the picketing placards were part of a studied conspiracy to injure the plaintiffs’ 
business and by the coercion thus produced enforce their demands.” In Midland Superior 
Express v. Scott (1957), 6 D.L.R. (2d) 302, interference with business in consequence of 
picketing was described as “coercive to the point of threatening loss of business” (p. 305). 
In Hammer v. Kemmis (1957), 7 D.L.R. (2d) 684, picketing of an establishment by a 
union seeking unionization and union rates, in consequence of which suppliers stopped 
delivery, retail customers stopped buying, and the volume of wholesale trade was sub- 
stantially reduced, resulted in the imposition of liability for, in effect, interference with 
the plaintiff's business. Sheppard J. stated, at p. 708: “The picketing was directed against 
the plaintiff specifically and was continued after the defendants knew they were inter- 
fering with the plaintiff's customers and services and causing him damage.” 

85Smith Bros. Construction Co. v. Jones, [1955] 4 D.L.R. 255. Construction sites of 
the plaintiff contractor were picketed. Liability was imposed on the basis of interference 
with the subcontract, in consequence of the refusal of employees of the subcontractor to 
cross the picket line, and interference with the general contract, in consequence of 
inability of the subcontractor to perform and, as well, the refusal of plaintiff's employees 
to cross the picket line. It was said: “[The union] succeeded in procuring the workmen 
of the subcontractors to refuse to work, as a result of which the subcontractors were 
unable to perform their arrangement with the plaintiff company and the contractual 
arrangements of the plaintiff were interefered with on two levels with the subcontractors, 
and over and above that with the persons with whom the plaintiff had the general 
contracts...” (p. 264). “. . . in my opinion, if the development of the Trade Union 
movement has reached the point where workers will not cross a picket-line to go to work, 
that is just as effective an interference with contractual relations as any other form of 
restraint might be .. .” (p. 264). In Acme Construction Co. Ltd. v. Merloni et al. 
(1959, S.C.N.B.), C.C.H. Canadian Labour Law Reporter para. 15,226, liability was 
imposed for interference with the general contracts and subcontracts as a result of 
picketing action. 

66Bennett and White Alberta Ltd. v. International Union of Operating Engineers 
(L. 922) et al. (1956-7), 20 W.W.R. (N.S.) 369. In pursuit of an attempt to unionize 
a subcontractor, the union picketed the construction site on which the subcontractor was 
engaged. Liability was based on interference with the employment contracts between the 
plaintiff contractor and his employees who refused to cross the picket line. 
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gested, a suspension of concomitant picketing activity.°* The “right to 
picket” has appeared in terms of a right to picket “‘peacefully.”®* Permission 
has been extended to “informative”® and “persuasive”™ picketing. Beyond 
the area of permission, picketing has been characterized as “intimidation” 
in relation to the persons encountering it." More obviously against a hypo- 
thesis of liability for interference with the operation of the business, it has 
been characterized as “coercive” in relation to the employer against whom 


87See Acme Construction Co. Ltd. v. Merloni et al., supra, at p. 11, 673: “The picketing 
cannot be divorced from the strike. In my view any form of picketing in furtherance ‘of 
an unlawful strike is itself unlawful”; Arsens v. Hotel @ Restaurant Employees Union 
(unreported) as cited in Comstock Midwestern v. Scott, [1953] 4 D.L.R. 316, at p. 317: 
“*T am of the opinion that the illegal strike had not been called off; it had not ceased, 
and consequently, the continuance of the picketing was also illegal.’ ” 

68In Peerless Laundry v. Laundry etc. Union, [1952] 4 D.L.R. 475, peaceful picketing 
was defined as picketing that is not “parading or congregating” (p. 482). In Hallnor 
Mines v. Behie, [1954] 1 D.L.R. 135, where mass picketing occurred, the court stated that 
he was not “in any way suggesting ‘that I am limiting the right of peaceful picketing” 
(p. 137). In this instance the residual or prohibited area consists to the greatest extent of 
activity recognizedly violent or otherwise specifically unlawful. In Borek v. Amalgamated 
Meat Cutters, [1956] Que. C.S. 333, the court stated that “ ‘picketing’ as such or what 
is often referred to as ‘peaceful picketing’ is not illegal . . .” (p. 341). “On the other 
hand, since the evidence, taken as a whole, shows that there were occasional threats and 
words of intimidation during the ‘picketing’ and ‘besetting’ carried on by respondents 
between May 2 and July 29, 1955, together with occasional acts of nuisance and/or 
intimidation affecting the freedom of access to petitioner’s premises and the normal 
‘carrying on’ of his business, I am of the opinion that respondents exceeded the limits of 
‘peaceful picketing’ and should be restrained accordingly” (p. 342). 

69In Midland Superior Express v. Scott (1957), 6 D.L.R. (2d) 302, the court stated: 
“But if the picket be established for purposes other than that of communicating informa- 
tion to the public or . the employees of the premises picketed, then it can be enjoined 
as wrongful . (p. 303). The residual, or prohibited, area in this instance necessarily 
appears in forms of prima facie unlawfulness. In Mostrenko v. Groves (1953-4), 10 
W.W.R. (N.S.) 519, the court stated: “Picketing, in the sense of attending at or near 
a place to communicate information, is, in the absence of conduct amounting to trespass 
or nuisance, perfectly legal . . . (p. 521).” In Coles v. Cunningham (1953-4), 10 W.W.R. 
(N.S.) 507, the court stated: “So long as the picket line is set up and in its activities 
confines itself to conveying information and is not obstructive ... then it seems to me an 
injunction cannot be granted to restrain the union” (p. 510). See also Acme Construction 
Co. Ltd. v. Merloni et al. (1959, S.C.N.B.), C.C.H. Canadian Labour Law Reporter, 
para. 15,226. In Comstock Midwestern v. Scott, [1953] 4 D.L.R. 316, the court stated: 
“On the evidence it is quite clear that the purpose of the placard and of the picket line 
was not to give information to the public, for there were no members of the public 


concerned, but to persuade the members of the other trades to stop work . . . and thus 
tie up all the operations of the company” (p. 317). “Picketing, therefore, merely for the 
purpose of communicating information, may not be enjoined .. .” (p. 318). 


7In Army and Navy Department Stores v. Retail etc. Union, [1950] 2 D.L.R. 850, 
the court stated, with reference to section 3 of the Trade-unions Act, R.S.B.C. 1948, c. 
342: “As I view s. 3 of the Act, labour is given the right to communicate the facts of the 
strike to the public and/or to the employees and to persuade the employees not to con- 
tinue to work or the public not to buy and it only gives the right to do this to the extent 
necessary to communicate labour’s side of the picture” (p. 854). In Acme Construction 
Co. Ltd. v. Merloni et al. (1959, S.C.N.B.), C.C.H. Canadian Labour Law Reporter para. 
15,226, the court stated: “. . . picketing may be used . . . provided . . . (b) it does not 
go beyond obtaining or communicating information or peaceful persuasion by the force 
of a rational appeal; and (c) no tortious acts are committed.” 

71See Southam Co. v. Gouthro, [1948] 3 D.L.R. 178 (intimidation of employees) ; 
Army and Navy Dept. Store v. Retail etc. Union, [1950] 2 D.L.R. 850 (intimidation 
of customers) ; Peerless Laundry v. Laundry etc. Union, [1952] 4 D.L.R. 475 (intimida- 
tion of employees); Hammer v. Kemmis (1957), 7 D.L.R. (2d) 684 (intimidation 
of customers). 
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it was ultimately directed."* The area of permissible action has been con- 
fined, at least by implication, to the area of a “trade dispute.””* But an 
intimation has appeared, against, again, a hypothesis of liability for inter- 
ference beyond the limit specified, of permission to follow and apply union 
action against a non-union product.” 

The incorporation of a subjective element” into the doctrine has, to a 
considerable degree, shifted emphasis from the effects to the causes of union 
action. But the process has been a tortuous one. A presumed purpose or 
intent to “injure,” or to interfere with contractual relationships, attached to 
a variety of union objectives and methods, has largely settled the matter at 
that point.”* But the mere expression of impact in subjective terms has added 


72See Midland Superior Express v. Scott (1957), 6 D.L.R. (2d) 302, at p. 305, 
where the picketing activity was regarded as “coercive to the point of threatening 
loss of business.” 

7T3See Quinn v. Leathem, [1901] A.C. 495, per Lord Lindley at p. 536: “In the 
present case there was no dispute between the plaintiff and his men. Nor was there any 
dispute between the plaintiff's customers and their own men, nor between the plaintiff 
and his customers, nor between the men they respectively employed.” See also General 
Dry Batteries v. Brigenshaw, [1951] 4 D.L.R. 414, at p. 419: “I am not at all con- 
vinced that, in what one may call the guise of advancing their interest in a labour 
dispute, employees are entitled to bring external pressure to bear on others who 
are doing business of a particular person for the purpose of injuring the business of 
their employer so that he may capitulate in the dispute.” 

T4Sauvé Fréres v. Amalgamated Clothing Workers, [1959] Que. C.S. 341, involved 
picketing of a retailer in order to transmit pressure to a supplier in dispute with the 
union. Liability was imposed for interference beyond permissible limits with the right 
to trade of third parties: “. . . this Court entertains serious doubts as to the practical 
application in the present case of the principle enunciated by the learned attorney 
for the respondents which has found its affirmation in two decisions of the Court of 
Appeal of the State of New York and of the State of New Jersey, namely: ‘It must be 
concluded as a matter of law that Defendants may follow the non-union goods and seek 
by peaceful picketing to persuade the consuming public to refrain from purchasing the 
non-union product.’ . . . this Court comes to the conclusion that the petitioner has 
established a prima facie right to the free exercise of its business which the picketing 
undertaken by the respondents is designed to impair .. .” (pp. 344, 345). 

75That is, from the position that “the law of England does not . . . take into account 
motive as constituting an element of civil wrong” (per Lord Watson in Allan v. Flood, 
supra fn. 10, at p. 92) to the position that, for a union combination, “motive or inten- 
tion . . . is everything” (per Lord Dunedin in Sorrell v. Smith, supra fn. 14, at p. 725). 

76See, for example, Fokuhl v. Raymond, [1949] O.R. 704, where there was an 
attempt to terminate hiring of an objectionable subcontractor. The court found that 
“. . the combination between the defendants and others had as its ultimate objective 
the inducing of a breach by the Austin company of its contract with the plaintiff” (per 
Roach J.A. at p. 735). See also Midland Superior Express v. Scott (1957), 6 D.L.R. 
(2d) 302, where the union objective was “unionization of the employer” and the court 
stated: “It is apparent that the primary intent of this picket was coercive to the point 
of threatening loss of business and there is no material before me to show that the 
defendants have departed from that intention” (p. 305); and Hammer v. Kemmis 
(1957), 7 D.L.R. (2d) 684, where the union sought organizational and wage objectives; 
the court found. “. . . evidence to support the finding by the learned Judge of the 
purpose of the picketing, namely: ‘The obvious purposes of the picketing by defendants 
here, were to interfere with the existing contractual relations of plaintiffs with their 
employees and customers, and to put plaintiffs out of the wholesale bakery business, as 
punishment for what the union says were the “unjust” dismissals of defendant Peter 
Jensen and defendant Joan Roach.’” (Per Sheppard J.A., at p. 703.) The court 
added: “On the evidence the defendants cannot say that they ‘were not actuated by... . 
any intention or desire to injure the plaintiff.’ The picketing was directed against the 
plaintiff specifically and was continued after the defendants knew they were interfering 


with the plaintiff's customers and services and causing him damage.” (Per Sheppard 
J.A. at p. 708.) 
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little to the consideration of the union objectives sought to be achieved. The 
recognition of an “intent to forward self-interest,” denied effect altogether 
where the concern has been confined to the injury” or where interference 
with contractual relations has been involved,” has been given effect in other 
instances to deny liability.” But while the self-interest doctrine in its logical 
implications has moved the result from almost complete liability to almost 
complete exemption from liability, the posing of alternative intents on the 
same plane has merely increased the number of choices available, through 
assertions either of mutual exclusion® or relative dominance,®' within the 


77Thus in Johnston v. Mackie, [1937] 1 D.L.R. 443, self-interest was not recognized. 
“How can it be said that the intention was to remove the men from their employment, 
with all the consequent hardship and distress, and yet not to injure them. It would 
seem to me clear from the evidence that the intention of the defendants was to injure 
the plaintiffs, and not to promote the interests of their union, and that the coal 
a was actually coerced by the defendants to do what was done.” (Per Rose J. 
at p. 446.) 

78Thus in South Wales Miners’ Federation v. Glamorgan Coal Co., [1905] A.C. 239, 
self-interest was not admitted as justification: “Now it is sought to be justified, first, 
because it is said that the men were acting in their own interest, and that they were 
sincerely under the belief that the employers would themselves benefit by their colleries 
being interrupted in their work; but what sort of excuse is this for breaking a contract 
when the co-contractor refuses to allow the breach?” (Per Lord Halsbury at p. 244.) 

79Crofter Hand Woven Harris Tweed Co. Ltd. v. Veitch, [1942] A.C. 435. 
Here there were wage and unionization objectives. An allegation was made of conspiracy 
to injure. Liability was denied, since the object was “the legitimate promotion of 
the interests of the combiners” (per Viscount Simon at Pp. 447). See also Corbett v. 
Canadian National Printing Trades Union, [1943] 4 D.L.R. 441, where an attempt 
was made to procure the discharge at rival unionists. The allegations was of conspiracy 
to injure. Liability was denied because: “It seems clear that at least the predominant 
purpose of the defendants’ acts and contemplated acts, was the protection of the 
interests of themselves and their fellow members . . .” (per Harvey C.J.A. at p. 452). 
In Hay v. Local Union No. 25 Ontario Bricklayers etc. Union (1928), 63 O.L.R. 418 
the union sought dismissal of an objectionable subcontractor. The allegation against 
the union was conspiracy to injure. Liability was denied because: “In this case I think 
that what was done for the purpose, not of injuring the plaintiff, but to forward 
or defend the trade of the members of the Union . . .” (per Hodgins J.A. at p. 424). 

80See, for example, Lord Shand in Quinn v. Leathem, [1901] A.C. 495, at ‘p. 515: 
“Those acts were wrongful and malicious in the sense found by the jury—that is to say 
—they acted by conspiracy, not for any purpose of advancing their own interests as 
workmen, but, for the sole purpose of injuring the plaintiff in his trade.” Or, note the 
language of Lord Cave in Sorrell v. Smith [1925] A.C. 700, at p. 712: “A combination 
of two or more persons to wilfully injure a man in his trade is unlawful, and if it 
results in damage to him, is actionable. If the real purpose of the combination is, not to 
injure another, but to forward or defend the trade of those who enter into it, then no 
wrong is committed and no action will lie, although damage to another ensues.” Or, 
note what was said in Johnston v. Mackie, [1937] 1 D.L.R. 443, “. . . the intention 
of the defendants was to injure the plaintiffs and not to promote the interests of 
their union” ; or in Hay v. Local Union No. 25 Ontario Bricklayers etc. Union, supra: 
the injury was “done for the purpose, not of injuring the plaintiff, but to forward or 
defend the trade of the members of the Union . . .” (per Hodgins J.A. at p. 424), and 
Sorrell v. Smith is conclusive in the defendant’s favour, for there is no question that 
all that was done was done by the defendants in the honest belief that what they were 
doing was in their own interest and in the interest of the union which they represented, 
and without any intention to inflict injury upon the plaintiff’ (per Middleton J.A. 
at p. 427); or in Crofter Hand Woven Harris Tweed Co. Ltd. v. Veitch, supra, per 
Viscount Simon at p. 443: “If . . . the real purpose of the combination is the inflicting 
of damage on A as distinguished from serving the bona fide and legitimate interests 
of those who so combine, then if damage results to A, the act is tortious.” 

81With the recognition of a “self-interest” as present in almost all instances (see 
Lord Summer in Sorrell v. Smith, supra, at p. 739: “what other motive can there be’), 
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doctrine itself.** With emerging recognition, however, of the inevitability of 
impact™ intimations of further distinctions have appeared.** A suggested 


recognition of the concurrent existence of both “intents” was inevitable: “they cannot 
seek the one wthout ensuing the other” (ibid., at p. 742). For doctrinal consistency, the 
matter became one of determining the “predominant” purpose. Thus: “It is enough 
to say that if there is more than one purpose actuating a combination, liability must 
depend on ascertaining the predominant purpose. If that predominant purpose is to 
damage another person and damage results, that is tortious conspiracy. If the predomin- 
ant purpose is the lawful protection or promotion of any lawful interest of the combiners 
(no illegal means being used) it is not a tortious conspiracy even though it causes damage 
to another person.” (Per Viscount Simon in Crofter Hand Woven Harris Tweed Co. Lid. 
v. Veitch, supra, at p. 445.) See also Lord Wright in the same case at pp. 473-4 and 
p. 478. Again: “The predominant purpose of the defendants’ acts and contemplated acts 
was the protection of themselves and their fellow members” (Corbett v. Canadian 
National Printing Trade Union, [1943] 3 D.L.R. 441, at p. 452). And finally: “The 
defendants acted in combination, not with a single view to advance the interests of 
their union, but with the main or ulterior intent to injure the plaintiffs” (per Ross J. 
in Johnston v. Mackie, [1937] 1 D.L.R. 443, at p. 444). 

82The formal answer given to the question whether or not a combination causing 
damage will be liable where a motive or purpose of self-interest does not appear will 
illustrate the judicial approach to the matter of tort liability. If a further “intent to 
injure” is required before the “tort” of conspiracy to injure is complete, then evidence 
of such an intent must be given. On the other hand, if a self-interested motive merely 

rovides justification for otherwise actionable conduct, then no such further evidence 
is needed. And for Viscount Maugham and Lord Porter, in Crofter Hand Woven 
Harris Tweed Co. Ltd. v. Veitch, [1942] A.C. 435, at pp. 451, 491, there appeared 
to be an area of possible liability even in the absence of an intent to injure. Lord Wright 
went furthest in defining the tort, and hence in his emphasis on intent to injure as an 
ingredient of it (ibid., p. 472). But the result is a difference of opinion only in so far 
as the intent to injure may be positively identified. To the extent that it is so identified 
it means a partial assessment of the legitimacy of the union objective. To the extent 
that it is merely the intent presumed to exist in the absence of a self-interested purpose, 
the difference disappears. 

83See Lord Porter in the Crofter Case, supra, at p. 486: “No doubt the result of the 
embargo was necessarily to injure those against whom it was exercised, but that was 
not found to be its purpose. Its object as found by the Lord Ordinary was to further 
the defendants’ own legitimate business, and if that was their intention I should not 
consider them participants in an actionable conspiracy even though the inevitable result 
of the action that they took was to ruin the importation of mainland yarn.” Compare the 
following New York opinion: “. . . [I]t was not the intent and purpose of the defendants 
in this case to injure the goodwill or business of the plaintiffs as individuals or of non- 
union manufacturers, generally. In refusing to work on nonunion made material, they 
were conserving their interests as individuals and as members of the Brotherhood, and 
in the doing necessarily interfered to some extent with nonunion manufacturers.” 
(Chase J., in Bossert v. Dhuy (1917), 117 N.E. 582, at p. 584 (N.Y.C.A.).) See also 
Doull J., dissenting, in Johnston v. Mackie, [1937] 1 D.L.R. 443, at p. 450: “I can 
see no such ulterior motive as a desire to injure the plaintiffs in the determination of the 
defendants and their associates to bring every workman into their union.” 

84Some intimation, withal dissenting, has appeared of the possibility of reference to the 
immediate objective and the extent of impact—a distinction, in doctrinal terms, between 
the “ostensible” purpose of the combination and the “real” purpose. But the hypothesis 
remained that once the bona fides of the union were established the matter was con- 
cluded. See Hammer v. Kemmis (1957), 7 D.L.R. (2d) 684, where Davey J.A., dissent- 
ing, stated at p. 692: “Unreasonable demands and infliction of disproportionate damage 
may be some evidence of bad faith and that the ostensible purpose of the combination 
was not its real purpose; but apart from its evidentiary value, it will not make a non- 
actionable conspiracy actionable; it is not for the Courts to say whether a Union's 
demands are reasonable or expedient, or whether they are well calculated to effect the 
proposed object. That is a matter for the Union to determine. Nor, generally speaking, 
is a Union required to consider the interests of the employer, and it is not likely to do 
so except so far as they coincide with its own interest. Those principles seem to be 
deducible from the speeches in the Crofter Case, [[1942] A.C. 435] of Viscount Simon 
at p. 447; Lord Wright, p. 464—5, quoting the speech of Lord Herschell in Allan v. Flood 
{1898] A.C. 1, and at pp. 469, 472, 477. But was the Union so unreasonable in its 
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distinction, in the area of interference with contractual relations, has ap- 
peared between “intended” and consequential effect, sufficing, however, 
merely to differentiate areas of impact.** The breadth itself of the self-interest 
concept has injected its own limitations, in terms of a necessity for a 
“legitimate,” or a “lawful” or a “direct” benefit.** Obviously, even such 
minimal qualification involves reference to objective criteria rather than 
purely union subjective standards. The translation from “intent” to “pur- 
pose”’*? to “object”** has involved an emerging recognition of the imper- 
sonal nature of union objectives. But if further operational factors are, in 
theory, opened within the doctrine for examination, they remain largely 
unexplored. 


Ill 


The impetus for union economic action is fairly clear. In its most obvious 
form, the motivation of demands for particular wage improvements or other 
benefits may be assessed in terms of cost of living, wage comparability, and 
other factors operative in that particular situation. Expressed more broadly, 
however, such objectives present themselves in terms of a maximization of 
wealth, respect, and security. These immediate objectives are qualified and 
consolidated, and other objectives are added, by the fact of union organiza- 
tion itself. Particularized demands for direct benefits reveal themselves as 
expressions of policy, motivated by factors related to institutional survival as 


insistence upon one standard contract and uniform wage scales for all types and 
sizes of wholesale bakeries as to justify the inference that a Union shop and a collective 
agreement were not the real purpose of the appellants’ activity? That aspect 
of the case was scarcely touched by the evidence, although the testimony leaves no doubt 
that it was financially difficult, if not impossible, for Hammer, with his present methods, 
to pay the wages demanded by the collective agreement. But it does not follow that he 
could not do so if he changed his bakery methods somewhat by increasing mechanization.” 

85See supra, fn. 41. 

86For Lord Wright in the Crofter Case, supra, at p. 469, the contrast was “between the 
case where the object is the legitimate benefit of the combiners and the case where the 
object is deliberate damage without any such just cause.”” He added (at pp. 478-9): 
“To what legitimate interests other than those mentioned the general doctrine may extend 
I do not here seek to define, since beyond question it extends to the present case, whether 
the object of the action were the prosperity of the industry or the obtaining 100 per cent 
membership.” Lord Porter stated at p. 492: “But assuming that the defenders would 
only be justified in pressuring their own selfish aims, is every personal advantage which 
accrues to them by reason of their action a sufficient excuse or is something more 
intimately or directly connected with their business interests required—something that 
will help their trade or improve the position of their trade union.” (The italics are 
added.) 

87The “object” may be almost wholly comprehensive: see Lord Wright in the Crofter 
Case, ibid. The translation into “interest” was almost inevitable. 

88It is in the “unlawful purpose” doctrine that the two theories referred to (supra) 
merge. The “unlawful purpose” will deny an ingredient of the “tort” or it will be 
denied as justification for a prima facie liability for the intentional infliction of harm. 
The approach found clear original expression in Justice Holmes’ dissents in Vegelahn v. 
Guntner (1896), 44 N.E. 1077 (Mass. S.C.) and Plant v. Woods (1900), 57 N.E. 1011 
(Mass. S.C.). In the latter case he stated (p. 1016): “I agree that the presence or absence 
of justification may depend upon the object of their conduct; that is, upon the motive 
with which they acted . . . the issue is narrowed to the question whether, assuming 
that some purposes would be a justification, the purpose in this case of the threatened 
boycotts and strikes was such as to justify the threats.” 
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well as the immediate maximization of benefits. Closely related in either 
event is the demand for power, in forms ranging from union recognition to 
the most complete forms of unionization, as a base value necessary for the 
achievement of power, wealth, and other values sought as ends in themselves. 
The outstanding feature of the development has been the institutionalization 
of individual motivation and the consequent relationship between objectives 
in the vertical frame of analysis and in the horizontal context of implementa- 
tion at particular times and places. The dominant feature of the positive law 
treatment has been its piecemeal and isolated treatment of those objectives, 
on the one hand, and its contentment with examination of merely single 
aspects of those objectives, on the other. A realization of the nature and 
scope of “direct benefit” objectives has been inhibited by their translation 
into, or limitation to, terms sufficient for the purposes of the application of 
the doctrine. The broad union wage policy resident in the “union wage” 
principle, sought to be implemented in particular situations, has been 
resolved on the basis of the impact at the point of implementation.**® More 
specific regional wage objectives have, on the one hand, been approved 
through characterization in the broadest terms, sufficient to identify them 
with the even broader concept of “self-interest’”® and, on the other hand, 
been condemned through doctrine not touching the objective at all.** And 
attempts to implement the more particularized wage demands implicit in 
renewed collective agreements have been resolved without reference to the 
objective.”* In short, the objective, in terms of either individual or institu- 
tional content, has not been examined. 

Notwithstanding their presumed novelty, power objectives have not fared 
better, in terms again of the scope of basic inquiry. Characterization of 
the objective as an attempt “to increase the membership of the trade union” 
has occurred for the purpose of its identification as a form of self-interest.” 
An agreement not to work “at the same time as non-union men or when 
members of a union not affiliated . . . were employed,” localized in nature 
but in accord with general union policy, has been recognized and allowed 
implementation because tort ingredients did not appear.** The obvious 
expression of union policy apparent in the provision of a subsisting collective 
agreement has been allowed because the subsequent accommodation of the 
parties to it, in the particular situation, did not constitute an immediate 


89Adhesion to “union” wage scale (Hammer v. Kemmis (1957), 7 D.L.R. (2d) 684) ; 
conformity with a “recognized union rate” (Smith Bros. Construction Co. v. Jones, 
[1955] 4 D.L.R. 255). 

Increase in wages in island industry (Crofter Hand Woven Harris Tweed Co. Ltd. 
v. Veitch, [1942] A.C. 435, where the endorsation of the court extended to methods 
utilized to “improve wage prospects” ). 

®1Maintenance of regional wage level (South Wales Miners’ Federation v. Glamorgan 
Coal Co. Ltd., [1905] A.C. 239). 

82Comstock Midwestern v. Scott, [1953] 4 D.L.R. 316; Coles v. Cunningham 
(1953-4), 10 W.W.R. (N.S.) 507. 

®8Unionization of an occupational group in an island industry (Crofter Hand Woven 
Harris Tweed Co. Ltd. v. Veitch, supra). 

% Dewar v. Dwan, [1951] O.R. 546. 
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“inducing” or “procuring” of the resulting termination of a subcontract ;* 
and has been denied because the non-union party involved did not fall 
within the scope of a definition intended for other purposes.*® Where equally 
broad policy objectives, equally concerned with the exclusion from the 
labour market of non-union labour, have been considered only in terms of 
their impact on the ultimate individuals affected by their implementation in 
particular situations, further inquiry has been foreclosed at that point. 

The resolution of labour-management objectives on the basis of bargain- 
ing or economic power remains the accepted method, in the union-manage- 
ment context, of shaping and sharing values. The various forms of union 
action represent, broadly, attempts to achieve and exercise monopoly power, 
or the maximum degree of control, in the labour and product markets. It is 
merely the capacity to do so that is measured by the exercise of union power, 
on the one hand resident within the union, and on the other hand present in 
the power to control or influence the supply of labour or amount of patron- 
age outside the union. Similarly, the impact of the union action is measurable 
in terms of the capacity to resist, that is to say, the employer’s net power 
position as a result of his situation in the labour and product markets. To 
pose the situation in terms of varieties of individualized “rights” is to 
foreclose recognition or examination of the essential similarity of the 
variety of types of union action in this context. The “impact” of the union 
action is merely the illustration of a degree of effect, at a point of impact, 
in the bargaining power complex. Interference with a “right to trade” 
“contractual relations” is an indication that a degree of power has been 
achieved—the totality of that power is not considered—and exercised. 
The impact, of course, in particular and differing market situations is 
infinitely variable; “trade” and “contractual relations” become merely 
broad over-all characterizations. The doctrine, in fact, in its functional 
interpretation, does not go much beyond an indication that contact has 
occurred. Neither the high degree of market control implicit in strike 
action” nor any precise indication of the kind of impact®** has appeared 


Newell v. Barker and Bruce, [1949] O.R. 85. 
nee Brotherhood of Teamsters, Local 213 v. Therien (1960), 22 D.L.R. 


, 3 

97South Wales Miners’ Federation v. Glamorgan Coal Co., supra (a strike by all 
employees of a regional coal industry); Johnston v. Mackey, [1937] 1 D.L.R. 443 
(a strike of the bulk: of employees of a coal mine); Fokuhl v. Raymond, [1949] O.R. 
704 (a strike of all employees of an electrical subcontractor); Newell v. Barker and 
Bruce, supra (a threatened strike of the bulk of workers on a construction job); 
Dewar v. Dwan, supra ( a threatened strike of all men of a general contractor on a 
construction site). 

That is to say, the measurable (to a degree) effect of a disruption or termination 
of a fixed, short-term employment relationship, a single construction subcontract of 
specified duration, a percentage of casual but recurrent dealings with retail customers, 
etc., in the context "ot he total business operation or activity. Instead, the courts have 


been satisfied with a mere sufficiency of facts to meet the requirements of the doctrine. 
See the following cases in this connection: Schuberg v. International Alliance Theatrical 
Stage Employees, [1927] 2 D.L.R. 20: it was sufficient to establish a falling off in 
receipts; the nature of the impact on a casual market was not considered. Allied 
Amusements v. Reaney, [1937] $ D.L.R. 162: it was sufficient to establish a discourage- 
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in the course of application of the concepts used to govern such action. 
The lesser degree of market control implicit in the necessity for picketing 
action has been considered in the broadest terms and, in point of the initial 
degree of control applied, in terms of indicia which, although having little 
significance except as indications of degrees of control, have acquired 
separate and apparently interminable content in themselves.*® And the 
decisions concerned with union action through third parties, relative again 
merely to degrees of control exercised in definable markets of supply and 
sale, have ignored that aspect altogether. The significant feature in the 
union-management context has been the institutionalization of economic 
forces in the respective areas of the relevant markets. No satisfactory recon- 
ciliation is, obviously, to be accomplished by assertions of interference with 
individual rights or contracts. 

What, then, of policy? The preferred policy, in its broadest terms, is of 
course a maximum realization of wealth, power, security, and other values. 
Necessarily, this policy has two aspects: maximization on the one hand, 
and deprivation on the other. The positive law has incorporated and applied 
to the greatest degree concepts centred in the deprivation aspect; and it is 
possibly that concern with the immediate indication of deprivation, rather 
than the not so clearly obvious policies and programmes of maximization, 
that has given the common law its emphasis on prima facie illegality. As 
well, however, the doctrine has carried with it at least a starting point for 
inquiry; but the treatment of “self-interest” and “common interest” has 
been hardly sufficient. The whole has been developed in individualistic 


ment of “many patrons”; the nature of the impact on a casual market was not 
considered. Acme Construction Co. Ltd. and Merloni et al. (1959), C.C.H. Canadian 
Labour Law Reporter, para. 15, 226: it was apparently sufficient to establish interference 
with contractual relations; the nature of the impact on the contractual relations was not 
considered. Sauvé Fréres v. Amalgamated Clothing Workers, [1959] Que. C.S. 341: 
the court found it sufficient to establish a material loss; the nature of the impact on the 
casual market was not considered. Smith Bros. Construction Co. v. Jones, [1955] 4 
D.L.R. 255: it was sufficient to establish interference with contractual relations; the 
nature of the impact on the contractual relations was not considered. Midland Superior 
Express v. Scott (1957), 6 D.L.R. (2d) 302: the court found that “the plaintiff 
the court found it sufficient to establish a material loss; the nature of the impact of the 
casual but regular relationship was not considered. Peerless Laundry v. Laundry etc. 
Union, [1952] 4 D.L.R. 475: the court found it sufficient that there was “resultant 
damage to the business of the plaintiff’ (p. 479); the nature of the impact on the 
casual relationship was not considered. Borek v. Amalgamated Meat Cutters, [1956] 
Que. C.S. 333: it was sufficient to establish that the normal carrying on of business 
was affected; the nature of the impact on the casual relationship was not considered. 
Comstock Midwestern v. Scott, [1953] 4 D.L.R. 316: it was sufficient to establish 
that there was an interference of employment contracts; the nature of the impact on 
the contractual relationships was not considered. Coles v. Cunningham (1953-4), 10 
W.W.R. (N.S.) 507: it was sufficient to establish that the picketing was “injurious 
to the plaintiffs” (p. 509); the nature of the impact on the regular and necessary 
relationship was not considered. Bennett and White Alberta Ltd. v. International Union 
of Operating Engineers (L. 922) et al. (1956-7), 20 W.W.R. (N.S.) 369: it was 
sufficient to establish that the picketing brought about interference with employment 
contractual relations; the nature of the impact on the contractual relations was not 
considered. 

®9See supra, p. 254. 
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terms, which has precluded any appraisal of total impact. Where functional 
considerations have emerged, they have been concerned with, and confined 
within, a “dispute” context, with little clear differentiation between objec- 
tives and methods. The legislation itself, against a hypothesis of illegality, 
has been largely framed in merely permissive terms, an approach which 
has hardly met the significant question of the legitimacy of the residual 
prohibition. Where positive legislative programmes have appeared, they 
have been concerned with the promotion of a naive concept of “equalization 
of bargaining power,” conciliation programmes which have in their effect 
reasserted the theory of resolution through bargaining power, and current 
attempts to channelize or confine union activity through provisions whose 
dominant characteristic, it appears, is a considerable confusion about 
precisely what is sought to be prohibited. 

Is there any single standard by which adequacy of policy may be 
assessed? The answer has two parts. The first involves recognition of the 
ultimate identification of motivation, in terms of the common values sought 
to be achieved. In the labour-management context, this means a recognition 
of the ultimate identity of interest of the “opposed” or “competing” groups. 
The second is concerned with the appropriate basis for a system of shaping 
and sharing those values. The answer is implicit in the theoretical basis 
of our society, and perhaps so obvious that it has been overlooked—partici- 
pation in the decision-making process by those affected by the decision. To a 
high degree, maximization has been achieved through “opposition” pro- 
cesses, which simply implies joint participation, at the point of contact, in 
the decision governing the distribution of values at that point. Where 
economic pressure is applied against parties either unable to participate 
in the decision which the pressure seeks to influence, or precluded under 
direct legislative provision from making a decision thought to reside more 
appropriately elsewhere, a departure from the principle occurs. It is, 
essentially, the same principle, concerned with the broader groups affected 
by labour-management decisions, which underlies the injection of concilia- 
tion agencies in the power context and, more specifically, the provision of 
recommendatory agencies where the public is more severely affected. 








NOTES 
THE LAW JOURNAL: TWENTY-FIVE YEARS 


Wuen Dean W. P. M. Kennedy, chairman of the Editorial Board, wrote upon 
the occasion of the launching of this JouRNAL, he resolutely proclaimed the 
aims and hopes of its founders.’ “We aim,” he said, “to produce a journal, 
learned and scientific, with high standards of scholarship and research which 
will be of interest to teachers and students of law, to members of the profession, 
to jurists, and to men of affairs. We shall avoid, we trust, all advocacy and 
special pleading, and the publication of discursive articles which do not fit into 
our scheme.” These were high aims, particularly in the realm of legal publica- 
tion in Canada in 1935. They were matched by the hopes expressed by its 
founders, in terms that will today bear repetition. These men hoped “that in the 
exacting work of editing, our common devotion to legal studies may provide 
further incentive to legal scholarship, and that enthusiasms given to a common 
editorial purpose will bear fruit in future authorship, in constructive criticism, 
in deepening and purifying the social functions of law, and in elevating the 
standards of legal learning”; and “that [the JourNaL] will contain contribu- 
tions not merely on common-law subjects but on comparative law—for which 
Quebec provides such ample initial scope, and the extraordinarily fruitful 
activities of European jurists, especially at Paris, Lyons, and Rome, in the study 
of those world problems which transcend the confines both of the common law 
and the civil law, constitute a source of emulation—on public law, on inter- 
national law, and on special legal developments in the British Empire and the 
United States”; and, finally, “especially . . . that we may be able to do some- 
thing to encourage legal scholarship in Canada, to foster a knowledge of the 
comparative laws of the British Empire, not merely as substantive or adjectival 
systems, but as expressions of organized community life, of ordered progress, and 
of social justice, and that we may also strengthen those ties of scholarship, 
learning, and personal friendships which happily bind the law schools and the 
law teachers in the universities of the United States with us their partners, in 
the heritage and traditions of the common law.” 

These statements, from the days of the British Empire, express the highest 
idealism. Indeed, they must certainly have appeared, at least to their Canadian 
readers, as the remotest expressions of a restless academician’s dream. Even 
today, after twenty-five intervening years, Canadians are only beginning to 
grasp their practical significance and experience their fruition in a re-develop- 
ment of our plenary legal system under the aegis of organized law teaching and 
study, directed in search of a fair and workable system at every level of social 
control by law. 

In 1935 there were not more than twenty full-time teachers of law in Canada. 
In some provinces of Canada, notably in the economically prominent province 
of British Columbia, there were no law schools and admission to the practice of 
law was based wholly on practical experience. In Ontario, the largest and 
wealthiest common law jurisdiction in Canada, the only professionally recog- 
nized legal education was conducted at a law school based on part-time atten- 
dance by students under articles of apprenticeship where, understandably, 
emphasis was placed on practical learning. Yet, paradoxically, there was carried 
on at the University of Toronto at that time an impressive course of legal studies 

1See the “Foreword” (1935), 1 University of Toronto Law Journal 1. 
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that had developed without interruption from beginnings as early as 1887.? The 
fact that law could survive so long as a university subject divorced from 
immediate, practical advantage was undoubtedly reassuring for the University, 
both teachers and students alike. At all events there was at Toronto, under the 
direction of five full-time teachers, an enthusiastic and ambitious programme of 
both undergraduate and graduate studies in law, centred about a five-year 
combined course administered and taught in the faculties of Arts and Law and 
leading to the degrees of Bachelor of Arts and Bachelor of Laws. Included in 
its content was organized instruction on such courses as Roman Law, Compara- 
tive Common and Civil Law, Labour Law, Comparative Constitutional Law, 
Public International Law, Jurisprudence, Medical Jurisprudence, Municipal 
Law, and Administrative Law. Viewed in its context, this outcaste university 
programme of legal studies within Ontario was an intellectual disturbance in an 
area of confirmed intellectual stagnation. Yet essentially, this movement was 
radical in its advocacy of change, was bold in its opposition to entrenched ideas, 
and visionary because it sought a long-run objective of gradually improving the 
system of law and lawyers through a sustained effort of teaching and writing 
upon law from within a great centre of learning. It was a movement founded 
on faith in man’s intellect; and in 1935 its inspiring and devoted leader was 
W. P. M. Kennedy, whose words we have just quoted. 

The UNiversiry or Toronto Law JourNAL was an outgrowth of this 
movement. It was natural that a scholarly approach to the study of law should 
encourage scholarly publication, which was done through the founding (in 
1931) of the University of Toronto Legal Series and the UNIVERSITY OF 
Toronto Law Journal, the latter to be published annually at first and, should 
occasion demand, to be expanded into a biennial and quarterly publication. At 
the time, the publication of legal periodicals in the common law provinces was 
virtually confined to the Canadian Bar Review, the only other journals being 
(since 1931) the privately published and practice-oriented Fortnightly Law 
Journal and (since 1934) the small, but significant, Alberta Law Quarterly 
published by the students and staff of the law faculty at the University of 
Alberta. Judging from its success, this entry of the University of Toronto into 
legal publication was welcomed. The JouRNAt’s distribution has become wide- 
spread. Outstanding legal scholars both in and out of Canada have written for 
publigation in its pages, thereby contributing to its establishment among the 
leading legal periodicals of this continent. 

Today the Journat is published in a vastly altered setting. There are at 
present over one hundred full-time teachers of law in Canada who are 
organized as one of the learned societies—the Association of Canadian Law 
Teachers—and are fast becoming an established and influential branch of the 
legal profession and of university education. The schools of common law have 
formulated and adopted a statement of their agreed objectives.? In Ontario 
alone there are five full-time law schools, one of which teaches both the 
Quebec civil law and Ontario common law, four of which are organized as 
university faculties, and none of which has its academic management in the 
control of the practising lawyers of Ontario. Comparative law—one of the 

2A brief account of the history of law teaching at the University of Toronto is contained 
in C. A. Wright, “Should the Profession Control Legal Education” (1950), 3 Journal of 
Legal Education 1, at pp. 9-13. _ ; 

See “A Statement on Objectives of Canadian Common-Law Schools” (1958), 36 
Canadian Bar Review 242. 

4For a review of the organization of law teaching at the University of Ottawa, Queen’s 
University, and Osgoode Hall, Toronto, see (1958), 12 University of Toronto Law 
Journal 285, 290, and 292. The University of Western Ontario has established a faculty 
of law which commenced operation in September, 1959. 
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objectives stressed by this JouRNAL’s founders—is being studied on an organized 
basis in at least three of these schools. Courses such as taxation, administrative 
law, labour law, and public international law are becoming standard in the 
curricular content of all Canadian law schools. 

In the area of legal publication the change is no less striking. The Canadian 
Bar Review is now a quarterly, separate from the Canadian Bar Journal, also 
published by the Canadian Bar Association six times a year to deal, generally, 
with matters of interest to the profession and of a less academic nature. There 
are also a number of journals of specialized content, notably the Canadian Tax 
Journal and the Criminal Law Quarterly. More significant has been the rise of 
the student law reviews in Canada, published by students with the help of } 
faculty advice and written by students as well as by maturer scholars. In 1959 
the editors of student reviews held their first conference at the Osgoode Hall 
Law School where matters of policy and the technical and financial problems 
of publication were thoroughly reviewed and opinions exchanged. Their grow- 
ing strength and added vitality has assured legal publication in Canada of an 
independence hitherto unknown. 

It is more than likely that in legal education, as in other areas of Canada’s 
development in the past twenty-five years, progress has far exceeded the hopes 
of even the most optimistic of its pioneers. Yet, in the midst of this transforma- 
tion, the Journat has itself undergone but slight modification. The aims and 
objectives and hopes of its editors remain unchanged. The content has altered 
slightly. The original student contribution by way of casenotes was early dis- 
continued, largely because an annual review was not well suited to case 
commentary. The notes and documents section has been largely superseded by 
notes. The annual review of Canadian legislation has been replaced by statutory 
notes. The content is still predominantly Canadian, but the contributions of 
outside authors, particularly on subjects of common or comparative interest, are 
welcomed. The hope has at times been expressed that the JouRNAL might be 
expanded into a biennial and, later, a quarterly. So far this has not happened, 
mainly because the rise in number and the improvement in content of other 
journals have made this action unnecessary. The future, however, rests 
undetermined. 

In many respects the JouRNAL remains unique in Canadian legal publication. 
It does not speak for the University of Toronto law faculty—its founders never 
intended it to be a “house journal”—though faculty members do occasionally 
write for its pages. The law students write and publish their own University of 
Toronto Faculty of Law Review. The Journat is edited by University of 
Toronto faculty members but is organized and managed separately from the 
Faculty of Law. It stands firmly for a policy of independent, academic publica- 
tion carried out with a view to the advancement of legal learning; and toward 
that end the University of Toronto Press has continued to subsidize publication 
as one of its learned periodicals. 
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CONVEYANCING IN ENGLAND TODAY 


J. F. Garner* 





In 1905 the late Professor A. V. Dicey wrote an article’ in which he pointed 
out that whilst the constitution of England had become that of a democracy, 
the system of land law in force was still that appropriate to an aristocratic and 


*LL.M.; Solicitor of the Supreme Court; Town Clerk of Andover, Hampshire. 
14. V. Dicey, “The Paradox of the Land Law” (1905), 21 Law Quarterly Review 221. 
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plutocratic society, giving in support of his thesis the following as the funda- 
mental principles of the land law of his day, namely, primogeniture, the rule 
against perpetuities, strict settlements, the private conveyance of land, and the 
freedom of testamentary disposition. 

Today, 1905 seems much more than 55 years ago—two world wars, the 
inventions of modern science, and the developments of industry have taken 
us a long way from the placid assurance of Edwardian times. The English 
constitution, however, remains in its fundamentals as it was then, though 
broadened by female suffrage. The proliferation of statutory corporations and 
administrative tribunals of the welfare state have been, or rather are being, 
slowly absorbed into the general stream of the common law. Although 
England now knows some administrative law,” it is scarcely a system, and it is 
certainly not a droit administratif,> and the recent Franks Report, with its 
emphasis on the right of appeal to the “ordinary” courts of law, and its concern 
with the principles of openness, fairness, and impartiality,* is in the tradition 
of Coke and Blackstone. The constitution may still fairly be described as 
being democratic, although it has more of a collectivist aspect than it had in 
the “liberal” atmosphere of 1905. 

The constitution is thus basically unaltered; what of the other half of Dicey’s 
paradox, the land law? Today it is certainly not true to say that this branch of 
the law has an aristocratic bias, nor is it pre-eminently concerned with Gals- 
worthy’s “Man of Property.” Primogeniture is no longer a principle known to 
English law, as a consequence of the passing of the Administration of Estates 
Act, 1925, and the Intestates’ Estates Act, 1952. These two statutes have 
brought intestate succession to realty into line with the rules governing succes- 
sion to personalty, and the predominant claim to the deceased’s estate on an 
intestacy is that of the “next of kin,” all the issue of the intestate ranking equally 
per stirpes, and no preference being given as between the sexes, or on the 
grounds of seniority. The rule against perpetuities is still with us, altered a little 
but scarcely clarified by the Law of Property Act, 1925, and it is still important, 
although perhaps the rule against inalienability—the rule against perpetual 
trusts°—is now equally important. 

The law of strict settlements has been codified and rationalized, and future 
interests now operate in equity, under the “curtain” of the strict settlement, by 
virtue of the Settled Land Act, 1925; but the basic concept of the settlement 
remains legally much as it was before 1925. The change in this field has been 
rather economic than legal; as a consequence of heavy estate duties and high 
rates of income and surtax, as well as of a greater sense in the community of the 
equality of men, the great Edwardian estates have long ago been broken up; 
many of them have become the sites of suburbia and the new towns of a modern 
middle class society. In the context of conveyancing, the modern practitioner 
will but rarely have to consider, in the course of perusing a title, a point involv- 
ing settled land, and when such a point does arise, it will most frequently be the 
consequence of some elaborate family arrangement devised to evade the pay- 
ment of taxes or estate duties. 


2This was admitted by Dicey himself towards the end of his life: see his article, “The 
Development of Administrative Law in England” (1915), 31 Law Quarterly Review 148. 

This has been clearly shown by the rejection of the proposals made by Professor 
Robson and others for the institution of a court of administrative appeal, to which appeals 
from all administrative tribunals and statutory enquiries could be taken. 

4United Kingdom, Report of the Committee on Administrative Tribunals and En- 
quiries (1957), Cmd. 218, par. 23. 

SR. E. Megarry and H. W. R. Wade, The Law of Real Property (London, 1957), 
p. 247. 
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Private conveyances of land are also still a feature of the English system, but 
registration of title is by no means as unpopular with the profession as it was 
25 years ago. Each year sees an addition to the areas where registration on first 
sale is compulsory under the Land Registration Acts, and the innate conserva- 
tism of solicitors which for so long militated against voluntary registration has 
at last been largely overcome ;* even local authorities are now taking an interest 
in the extension of compulsory registration, and are applying for orders under 
section 120 or section 121 of the Land Registration Act, 1925.7 

The freedom of testamentary disposition—a concept as well suited, one would 
have thought, to a democratic as to an aristocratic form of society—is still 
claimed as one of the privileges guaranteed by law to the domiciled Englishman. 
Nevertheless, some inroad on this vaunted freedom has been made by the 
Inheritance (Family Provision) Act, 1938, and a much greater restriction is 
imposed in practice by virtue of the high rates of estate duty, which leave the 
testator with a greatly diminished disposable estate after the Exchequer has 
taken its toll. 

Are those of the fundamentals of Dicey’s day that remain, still the essential 
principles of the modern land law? To the man in the street the land law is of 
vital concern only in so far as it guarantees to him his ownership of his interest 
—be it a freehold or a weekly tenancy—in his land or house, permits him to do 
as he likes with his own (subject to the principle of good neighbourliness 
expressed in the old maxim, sic utere tuo ut alienum non laedas), and allows 
him freely to dispose of that interest as he wishes, either inter vivos or on his 
death. The modern law of real property measures up adequately to these re- 
quirements, subject to the very important reservation that at any time an owner 
of land may find his land taken away from him compulsorily by some govern- 
ment department or a local or other public authority, leaving him to content 
himself with more or less adequate compensation ;° also the landowner of today 
may be so restricted by planning control or one or more of the many other 
statutory controls exercised by public authorities that he finds he cannot use his 
land as he wishes and he may even be driven to unloading what has become a 
damnosa hereditas, as a consequence of action by one or more agencies of the 
state, onto the local authority and thereby realizing as much as he can save from 
the wreck of his ownership.'° These changes in the fundamental basis of the 
land law have been due rather to the socialization of society consequent on the 
establishment of the “welfare state,”'! than to any radical alterations in 
the traditional land law. The Birkenhead legislation of 1925, mammoth 


6This success was very greatly assisted by the convincing manner in which arguments 
against the extension of compulsory registration were rejected in the course of the enquiry 
into the extension of compulsory registration to Surrey in 1952. 

716 & 17 Geo. V., c. 21. Compulsory registration would probably become even more 
popular if the Chief Land Registrar could be persuaded to use the machinery of section 
132 of the Land Registration Act, 1925, which permits the establishment of district 
registries. These would be of distinct local advantage and would obviate to some extent 
the delays caused in the central Registry through overwork; any such district registry 
could easily be administered under the supervision of a large county borough council. 

8] & 2 Geo. VI, c. 45, as amended by 1 Eliz. II, c. 64, s. 7. 

®As a consequence of the passing of the Town and Country Planning Act, 1959 (7 & 
8 Eliz. II, c. 53), the compensation payable will in future more nearly approximate to 
the market value of the land, but in some cases an exercise of the power of eminent 
domain may not be capable of being evaluated in terms of money; while this power exists 
it is difficult to say that ‘an Englishman’s home is his castle.” 

10Machinery enabling this course to be taken is to be found in section 19 of the Town 
and Country Planning Act, 1947 (10 & 11 Geo. VI, c. 51) as amended by the Town and 
Country Planning Act, 1959 (7 & 8 Eliz. II, c. 53). 

11See an article by the late Sir Arthur Underhill, “Lord Birkenhead’s Law of Property 
Bill” (1920), 36 Law Quarterly Review 107. 
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memorial as it is to the industry of its progenitors, was enacted mainly as a form 
of machinery designed to assimulate the law of real property (including copy- 
holds) with the law of personal property, so as to simplify the land law and 
render dealings with land safe and cheaper.'? In spite of jibes made at the time 
the legislation was passed,'* to the effect that the net result of the (then) new 
acts would merely be to substitute one cumbrous set of technicalities for 
another, there is no doubt but that deducing and investigating title has become 
simpler since 1925; the law of property, on the other hand, is certainly no 
simpler,’* and many of its basic principles remain as they were before 1926. 

The emphasis in conveyancing has now changed from title to use; but the art 
and skill of the conveyancer has not declined in importance or significance. The 
practioner is now primarily concerned to ascertain the exact nature of the 
estate or interest which his client is purchasing or has to sell. The title—the right 
of the vendor to convey the estate or interest to be acquired—obviously cannot 
be ignored, but often this is little more than the examination of a land certificate 
at the Land Registry, and what really matters to a purchaser is whether he will 
be able to use the parcel of land he is acquiring in the manner in which he 
desires. Thus the practitioner may most probably be concerned to ascertain 
whether the land in question will attract planning permission for a given 
number of houses, or whether it is merely the site for an arterial road which it 
is the intention of the appropriate public authority to construct at some time in 
the future, or possibly whether there is a charge on the property for private 
street works expenses,’* or whether the property is within a smoke control area’*® 
or an area of special control for the display of advertisements,'’ or whether a 
maximum rent applies to the property as the consequence of an improvement 
grant having been made to a former owner.1® 

Whilst the basic land law remains unchanged and Quia Emptores is still on 
the statute book, and solicitors still peruse abstracts (or epitomes'®) of title and 
examine title deeds, the matter most frequently of vital concern to the client is 
the use”® to which he may put the land when he has acquired it. Expressed in 
the context of conveyancing practice, the matters which should concern the 
practitioner most in the course of investigation are the various forms of public 
control over the land—work which should ideally?! be undertaken before 


12] bid. 

13See, for example the article by W. F. Webster, ““The New Property Acts” (1926), 12 
The Conveyancer 1. 

14In some ways the 1925 legislation raised quite as many problems as it solved. For 
example, what is the meaning of the expression “easements, rights and privileges,” 
appearing in section 1(1) of the Law of Property Act, 1925? (See an article by the 
present writer “Easements, Rights and Privileges” (1948), 12 (N.S.) The Conveyancer 
and Property Lawyer 202.) Even the settled land provisions themselves led to quite a 
respectable amount of litigation between 1927 and 1930. 

15Under the Private Street Works Act, 1892 (55 & 56 Vict., c. 57) or section 150 of 
the Public Health Act, 1875 (38 & 39 Vict., c. 55); after January 1, 1960, these pro- 
visions will be replaced by Part 1x of the Highways Act, 1959 (7 & 8 Eliz. II, c. 44). 

16Under section 11 of the Clean Air Act, 1956 (4 & 5 Eliz. II. c. 52). 

17Under the Town and Country Planning (Control of Advertisements) Regulations, 
1948 (as amended), made under section 31 of the Town and Country Planning Act, 
1947 (10 & 11 Geo. VI, c. 51). : 

18Under the Housing (Financial Provisions) Act, 1958 (6 & 7 Eliz. II, c. 42) or the 
House Purchase and Housing Act, 1959 (7 & 8 Eliz. II, c. 33). , ae 

19See the Law Society’s Gazette for July 1959, and comments thereon in 103 Solicitors’ 
Journal at p. 536 et seq. 7 a ‘ . 

20In the broadest sense, and not necessarily only in the more specialized sense in which 
the word is used in town and country planning legislation and practice. : 

21This is of course not always possible, either because the solicitor has not been in- 
structed early enough, or because the land has been purchased at an auction sale where 
preliminary enquiries were not practicable. 
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contract—whilst in the actual drafting of documents, he may often be vitally 
concerned with such matters as the means of drainage of the property, the 
making up of the roads and the avoidance of potential compulsory acquisition, 
and also that other but all pervading form of public control, taxation in one or 
more of its many forms. 

The modern land law is therefore changing in its nature rather than its 
content. Still concerned in theory with future interests and the perpetuity rule, 
with strict settlements and rent charges, the landowners—the individuals for 
whom the law is designed—are more interested in land use and the many 
restrictions imposed under modern statutes. This then is the modern paradox 
of the land law—whilst the textbooks must continue to contain much learning 
on the traditional subjects of future interests and the like, the practising lawyer 
must concern himself vitally with a whole body of new law often classified 
rather as administrative law than land law, and to be found in such statutes as 
the Town and Country Planning Acts, the Agriculture Acts, and the Highway 
Act, 1959. 

The full impact on so-called private law of these changes in outlook have not 
even now been fully appreciated by all members of the profession, in spite of the 
admonitions of the late Professor Potter when the Acts of 1947 were first 
passed.”* There is still time for the conveyancers of today to grasp this paradox 
and become masters of the new expertise of planning law and land use 
generally. It may not be true to say that the development of the land law in 
modern times has left untouched the fundamental elements of that system (this 
was part of Dicey’s thesis in 1905), but those fundamental principles remain 
much as they have been for centuries although they now provide the basis for 
a different structure. Land ownership does not mean today what it did in 1905, 


although a fee simple is still capable of being described as the largest estate in 
land known to the law. 


A NOTE ON LEGAL EDUCATION IN ONTARIO 125 YEARS AGO 
D. G. Kitcour* 


Tue purpose of this note is simply to preserve in a readily available form an 
interesting, contemporary account of legal education as it existed in Upper 
Canada 125 years ago. The information is from the diary of one Patrick 
MacGregor (1815-82) who as a youth emigrated to Canada from the highlands 
of Scotland in the year 1833. The extract from this diary is taken from a 
typescript copy of the original now in the possession of Professor D. C. 
MacGregor of the Department of Political Economy in the University of 
Toronto who has kindly consented to its publication here. 

By way of background, it may be recalled that the first student-at-law was 
admitted to the Law Society of Upper Canada in 1801. At that time legal 
education consisted only in a period under articles: no examination was 
required either before entering into articles or before actually being admitted 
to the Law Society. This system continued until 1820, at which time the Law 


22See, for example, his article, “The Twilight of Landowning” oe 12 (N.S.) The 


Conveyancer and Property Lawyer 3. The same theme has been followed in the United 
States in an article by H. M. Cross, “The Diminishing Fee” (1955), 20 Law and Con- 
temporary Problems 517. 

*Associate Professor, Faculty of Law, University of Toronto. 
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pone decided to improve its standards, which they did by passing the follow- 
ing rule: 


18th. Whereas the present state of this Province affords the means of obtaining that 
education which is necessary to the Liberal study and Practice of the Profession of Law 
and which will secure to the Province a learned and honorable Body to assist their fellow 
subjects as occasion may require and to support and maintain the constitution of the 
Province which valuable objects the Law Society of Upper Canada was expressly formed 
to secure. It is resolved by the Society that after this Term all persons presenting them- 
selves to the Society for their approbation previous to their admission upon their Books, 
shall be required to give a written translation in the presence of the Society of a portion 
of one of Cicero’s Orations or peeus such other exercise as may satisfy the Society of 
his acquaintance with Latin and English composition and that no person who cannot give 
these proofs of a liberal education shall hereafter be admitted upon their Books.1 


Five years later, in 1825, the Law Society sought to go still further by passing 
the following resolution: 


Whereas no small injury may be done to that portion of the youth of the country, 
intended for the profession of the Law, by confining their examination to Cicero’s Ora- 
tions and it is advisable further to promote the object of the 18th Rule of this Society 
passed and approved in Hilary Term, 60th Geo. III. It is unanimously resolved that in 
future the Student on his examination will be expected to exhibit a general knowledge of 
English, Grecian and Roman History, a becoming acquaintance with one of the ancient 
Latin Poets as Virgil, Horace or Juvenal—and the like acquaintance with some of the 
celebrated prose works of the ancients such as Sallust or Cicero’s Offices, as well as his 
Orations or any author of equal celebrity which may be adopted as the Standard Books 
of the several District Schools—and it will also be expected that the student will show 
some reasonable portion of mathematical instruction.” 

This resolution was apparently ahead of its time for it was not acted upon— 
the Rule was laid before the Judges who refused to approve it. As a compromise, 
however, it was decided in 1828 that all students during their period of articles 
should keep at least four terms at York. Finally in 1831, for the first time, an 
examination for call to the Bar was introduced. This was to be an oral examina- 
tion in open Convocation of the Benchers where the candidates were examined 
“in the Principles of the Law of England, in the Science of Special Pleading, 
the Law of Evidence, the Law relating to Trials at Nisi Prius and the Practice 
of the Courts.” This examination was not as ominous as it may sound for no 
one ever seems to have failed it. 

The result was that in the early 1830’s legal education meant in effect (1) an 
entrance examination and (2) five years under articles during which time the 
student had to reside at York and attend four terms of Court. The effective 
control of standards was obviously the entrance examination and it is this 
examination which is dealt with in the diary extract which follows. 


EXTRACT 


January 15th, 1834. [Kingston]— . . . Till I came to this country, I thought 
one could be admitted to study law and be articled without any examination, 
and that they were not examined till admitted to practice. However, this is not 
the case; and as my uncle would be as much mortified as myself, should I fail 
to be accepted, and I was fast losing what I had acquired at school, and having 
only from Feb. 7th to April 18th to prepare, I set to study with great earnestness 
and application, and did more in that short time than I expected I could. Went 
over six books of Euclid. Read Paley’s Moral Philosophy twice-over, and read 

1W. R. Riddell, The Legal Profession in Upper Canada in Its Early Periods (Toronto, 
1916), p. 39. 


2Ibid., pp. 40-1. 
3Ibid., p. 44. 
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the revised Algebra, Tyler’s Elements of General History; Goldsmith’s Greece 
and Rome (abridged) Revised Geography and Astronomy, Cicero’s Select 
Orations and some of Virgil. . . . 

On the 19th of April 1834, in the morning, after being furnished with money 
and a new suit of clothes by my uncle, I set out for the City of Toronto, Capital 
of Upper Canada (formerly Little York) to be examined by the Benchers of the 
Law Society. I went on the steamer St. George. There were on board—John 
Alexander McDonald, (formerly with McKenzie) George Cumming, my fellow 
student, and Allan Geddes, who is with Clark Gamble in York. All limbs of the 
law. The Vessels were delayed all day till the wind abated, and sailed about 
ll pm.... 

Monday 21st.—This was the first day of the Easter Term. McDonald and I 
went to Osgoode Hall, but as the new wing was not finished, all the beds were 
taken up by the Barristers and other students. 
22nd—Went to a boarding-house near the Hall, where we lived more com- 
fortably and cheaper than we could have done at the British Coffee House. 
24th—Presented my Petition and fee of £10 to the Secretary. Went to hear the 
arguments in the King’s Bench, but could take no interest in them. 
26th—Saturday. After delaying some time, till there was a quorum, we were 
examined. I was called in, and Baldwin gave me the 7th chapter of Cicero’s 
speech on the Manilian Law to translate. As I had read it over at Smith’s, I 
gave in my translation long before the others, and translated the passage 
without any assistance from the rest. Some of them had no translations but they 
all had some assistance from the rest. We were afterwards called in to read our 
translations. Knowing their prejudices, I imitated the English style, as well as I 
could and succeeded. 

I was then ordered to translate and parse. This I did to their satisfaction, 
and fortunately was able to answer the History questions put to me, and 
demonstrated some of the propositions given me by the Attorney-General like 
A.B.C. I should, for they were very simple. They were satisfied, and I was 
discharged. I had petitioned for the Senior, but had no expectations of passing 
this. However, I was called in by the Treasurer; and he said solemnly: “I am 
desired by the Convocation to inform you that you have passed and have been 
classed as an Optime; being the first that has obtained that honour.” I felt a 
little proud of this though I concealed it, for in their regulations they state that 
one cannot pass as an Optime unless he is above twenty and has received a 
college education. I am under nineteen and have never entered the walls of a 
college. 
28th—As I intended to keep the term I reported today. 
29th—Were presented with Certificates, and admitted into the Society as stu- 
dents of the Laws. 

May 3rd—Reported myself; this being the last day of the term, and this counts 
for one of the four I have to keep before being admitted. 


THE COMPREHENSIVE EXAMINATION AT SASKATCHEWAN 
O. E. Lanc* 
In the last days before Christmas, law students in their final year at the Univer- 
sity of Saskatchewan face what is doubtless the stiffest test on their road to the 


Bar. Just before moving into the home stretch of their law school course, they 
*Associate Professor, College of Law, University of Saskatchewan. 
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are called upon to bring to mind all that has gone before and to demonstrate 
this knowledge in combination with an analytical ability of an order above that 
required in other law examinations. Gone is the frame of reference of “Con- 
tracts” or indeed “Contracts for Professor Jones” and the students face problems 
more realistically culled from anywhere in the legal spectrum in all shades and 
combinations, with no crutches to suggest the correct legal labels. As if to 
symbolize the new mental dimension, a test of stamina is included by giving the 
examination in two 4¥2-hour sections on successive days. 

The questions for the Comprehensive are prepared by nearly all the members 
of the faculty, full-time and downtown lecturers alike. The only specification is 
that they be suitable tests for senior law students. There is no other limitation 
upon the imagination of the examiners; and no other guide for them in marking 
the answers. It is a justifiable criticism of the Saskatchewan practice that too 
many questions are directly related to the lecturer’s course and perfectly suited 
to a final examination in that course. The faculty is aware of the room for 
improvement and tries from year to year to prepare a better examination. There 
is fairly general agreement that a committee of the faculty should give close 
scrutiny to the component questions and that a viva voce examination in 
combination with the written one would be helpful. 

The Comprehensive dominates the first term of the final year. A pass in it is 
required for graduation and this fact has more than usual importance because 
there is no supplemental and accordingly failure delays graduation by one full 
year.! The grade in the comprehensive does not affect the distinction or great 
distinction awards. Yet the many who do not fear failure? also have a healthy 
respect for the examination partly because of the challenge presented by the 
acknowledged difficulty in earning a high mark and partly because of the value 
faculty and others put upon it as a reliable guide to legal ability. This value has 
been earned through the years of its existence—since 1937—by the way in 
which it has fixed men with a mark very close to the faculty evaluation of them, 
a mark sometimes quite different from those attained in the ordinary examina- 
tions in which cramming and other cheap devices may have great effect. 

The importance attached to the examination has the positive effect of much 
increasing the work done by the senior students. In the first term their efforts 
are spread over the whole field of the law somewhat at the expense of the 
third-year classes. In the second term extra effort is required in these classes to 
make up the first-term loss. Some members of the faculty have occasionally 
been concerned over this sporadic attention to the work in their courses and 
have held this against the comprehensive examination idea.* Defenders of this 
examination have pointed out the compensatory net increase in application to 
the study of law, and the great gain in understanding the law which results from 
the review of basic legal notions by senior students whose minds have been 
shaped by the two additional years of study since they first applied themselves 
to Contracts or Torts. The mind which has studied Commercial Law, Agency 
and Trusts may have quite a changed appreciation of some of the doctrines 
of Contract. Clear evidence of the increase in attention to studies is available in 


1Until 1959 a supplemental was available in the autumn but it was unsatisfactory 
because of all the trouble in preparing it and more especially in marking it. An examiner 
often was faced with a single question from a single candidate and a pass was almost 
humanly inevitable. Now the failures rewrite by way of supplemental along with the next 
year’s class. 

2The failure rate has varied from zero to 14 per cent with an average of about 4 
per cent. 

3For a survey of opinions of graduates and teachers who have had experience with the 
examination, see 24 Saskatchewan Bar Review 3 
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the withdrawal of third-year students from general University student affairs 
which in earlier years they tended to dominate. Since no similar evidence is 
available in regard to the effect upon their minds of the intensive review, we 
are left to our own speculations, and to the opinions of examiners and examinees 
which by quite a preponderance agree that the examination has value in this 
and other regards. It develops habits of disciplined study which may never be 
shaken off, and which for the weaker student may mean legal salvation. The 
man who fails is, in effect, required to spend an additional year on law school 
work and will be a better graduate as a result. 

Those who believe in the study of law as one of the liberal arts find in the 
Comprehensive an ally in the fight to maintain this attitude. The Comprehen- 
sive helps to guarantee that the law school will be concerned with the study of 
law rather than laws, of the ideal rather than the present solution, of justice 
more than tricks of the trade. This concern results almost incidentally from the 
fact that in its nature this important examination is not fitted for practice but 
rather for general principles. It would justify the pain and trouble it causes if it 
did no more than this. A better Comprehensive could serve this purpose more 
fully, but we may think that any Comprehensive, any assistance to this end, is 
deserving of praise and place. 


AN INTRODUCTORY COURSE IN LAW AT THE UNIVERSITY 
OF ALBERTA 


A. R. THompson* 


Two years’ experience with an Introductory Course given to first-year students 
at the Alberta law school leaves this instructor convinced of the utility of such 
a course. The point need not be laboured that first-year students are bewildered 
by the case method and are intimidated by the prospect of reducing to sensible 
and manageable proportions the vast world of words with which they are con- 
fronted. Professor Llewellyn in explaining “What lies behind the case” says, 
“Certain it is that students who are simply pushed off the dock into case- 
method-study flounder rather longer than if they have some inkling of the 
underlying theory.”! But having recognized that it may be possible to assist the 
student in adjusting to his studies, it is difficult to decide what introductory 
matters should be treated, and more difficult, in retrospect, to determine whether 
a particular course is accomplishing its objectives. It is the purpose of this note 
to describe the method and content of the Alberta course and to assess the 
degree to which it is effective. 

It is obviously desirable to present the course early in the student’s training. 
Hence, the Alberta course is scheduled for one and one-half hours per week in 
the pre-Christmas term of the first year. It begins with a general discussion of 
the nature of law. The student is encouraged to participate, incidentally, so that 


*Associate Professor, Faculty of Law, University of Alberta 

Be N. _—— The Bramble Bush on Our Law and Its Study (2nd ed., New York, 
1951), p. 

2The Introductory Course is scheduled in the law school calendar for three hours per 
week. In fact, half the lecture hours are devoted to the subject-matter formerly described 
in the calendar as History of English Law. This history course is taught by Professor D. J. 
Sherbaniuk. The courses were combined for administrative reasons, and with the pos- 
sibility in mind that the history course can be integrated in the future with the general 
introductory matters. 
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laymen’s notions may be exposed, but principally so that interest will be aroused 
and a pattern of discussion will be established for the course. It is hoped that 
this excursion into the realm of jurisprudence will encourage the students to 
approach his law school studies with the question “Why?” in his mind as well 
as the question “What?” The enthusiasm with which the majority of students 
respond to this elementary jurisprudence suggests that they expect of the law 
course more than a mere exposition of legal rules and principles. The classifica- 
tions of law are then discussed with some particularity to give the student a 
panorama into which he can fit his programme of studies in the law school. The 
nature of the common law system next receives exposition. 

It is at this stage that the student becomes aware that the study of law is an 
exacting discipline with its own techniques to be mastered. Holmes’s 
article, “The Path of the Law,” serves to impress the student with the necessity 
of isolating law from such abstractions as morality and justice as a first step in 
such mastery. This emphasis on the clinical approach of identifying the problem 
and applying the appropriate principles of law to find the correct legal solution 
stems from Christmas examination results of past years which too often have 
revealed the student in a state of confusion in this regard. A recent case‘ is then 
presented to reveal the technicality of even the equity side of the common law. 
This case also serves as a springboard for a generalized analysis of the develop- 
ment and role of equity. 

The sources of the law are described, with statutes, cases, and textbooks 
placed in their appropriate categories as source materials. Considerable atten- 
tion is given to the reception of the common law into Alberta. The case of 
Attorney-General for Alberta v. Huggard Assets Ltd. is studied for this purpose. 
That case also serves as an ideal pedagogical tool for introducing the subject 
of case analysis. It reveals a difficult and complex legal problem solved by the 
trial court and three appellate courts in as many different ways, with the ulti- 
mate decision in the Privy Council a cryptogram of ratios and dicta. 

The instructor has found that the closest attention is given to the question: 
“What does a case decide?” The interest confirms the belief that students are 
much concerned to learn how they will most profit in their reading and noting 
of cases. The students are referred to Glanville Williams’ chapter on “Case Law 
Technique”® and to the similar material in A. K. R. Kiralfy, The English Legal 
System." The articles of Goodhart® and of Gooderson® on the subject of ratio 
decidendi are studied. Special attention is given to the situation where judges 
agree in result, having expressed their individuality in the giving of reasons. 
The study of the case method concludes with a consideration of stare decisis 
and the hierarchy of the courts. A recent Alberta case reveals that even today 
stare decisis gives rise to judicial disagreement.!® At this point in the course, 
each student is required to submit a case digest. These digests are closely 

80. W. Holmes, “The Path of the Law” (1897), 10 Harvard Law Review 457. 

4Griesshammer v. Ungerer a 25 W.W.R. (N.S.) 689. In this case the Manitoba 
Court of Appeal refused relief to a young immigrant girl who was induced to pay her 
savings and a substantial part of her income for dancing lessons under the blandishments 


of a dancing instructor. She sought to rescind the contract on the ground that it was 
unconscionable. 

5[1953] A.C. 420, [1953] 3 D.L.R. 225, 8 W.W.R. (N.S.) 561. 

6Glanville Williams, Learning the Law (6th ed., London, 1957), chap. vt. 

TLondon, 1954. 

8A. L. Goodhart, Essays in Jurisprudence and the Common Law (Cambridge, 1931), 
chap. 1, “Determining the Ratio Decidendi of a Case.” 

9R. N. Gooderson, “Ratio Decidendi and Rules of Law” (1952), 30 Canadian Bar 
Review 892. 

10Regina v. Mankow (1959), 28 W.W.R. (N.S.) 433 (C.A.). 
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checked by the instructor and comments are made to assist the student in his 
reading and reporting of cases. 

The development of the law in a series of cases over a period of time is 
demonstrated by a collection of cases concerning dower legislation in Alberta. 
These cases also reveal the judiciary and the legislature in a running battle of 
wits, and provide the opportunity for exposition of the part played by statute 
law and of the role of the judiciary in interpreting statutes. The judicial 
function is examined in its various facets and the Interpretation Act and the 
common law rules of statutory interpretation are introduced, with references 
to leading textbooks on this subject and to law review articles. 

The course concludes with pleading and practice. A detailed study is made 
of Maitland’s Forms of Action at Common Law, so that students will be aware 
of the indebtedness of substantive law to procedure. Pleading is treated in a 
superficial way, as is practice. A brief statement is made of the history and 
present-day role of pleading; and practice is presented in the form of mimeo- 
graphed proceedings of a case chosen for the variety of procedural matters 
involved. In addition, the students are required to attend an afternoon court 
sitting. In effect, the student is given a glimpse of modern legal proceedings in 
the hope that he will more readily appreciate the practice points which arise in 
the cases he studies in his other courses. 

In the first year that the course was given the students were required to read 
one book from each of two lists of books, the lists being divided roughly 
between biographies of lawyers and jurists and comments on famous criminal 
cases. It was intended to stimulate “outside” reading. It can be reported that 
the students on the whole found the reading interesting and even inspiring, 
though whether an interest in “outside” reading has been stimulated is difficult 
to say. The students were required to write two essays, the topics of which were 
“What factors contributed to the successful career of [for example, Sir Edward 
Marshall Hall]?” and, “Comment on the safeguards provided an accused under 
Anglo-American criminal law.” These topics were carefully chosen, since the 
instructor did not intend to read and set an essay on each of the sixty or seventy 
books involved. How well chosen they were is indicated by the fact that the 
instructor could not think of any new topics of such generalized nature for this 
year and decided to abandon what seemed a worthwhile project rather than 
encourage a market in prefabricated essays. It is worth noting that standards of 
composition were generally satisfactory, but that a small percentage of students 
showed an extreme deficiency in writing. The essay revealed these deficient 
students and provided the opportunity early in the law school career to warn 
the student that his standards had to be improved. 

In the venturesome spirit of the first year, a novel form of examination was 
given. A list of ten essay-type questions involving new matters as well as those 
covered in the lectures was distributed to the students after Christmas, with the 
instructions that six of the questions would comprise the final examination. It was 
hoped that, with questions in hand, the student would “follow through” his 
study of the legal system into the second term. However, as might have been 
expected, the majority of students “put off” preparation for this examination 
until the last moment when it had to compete with the demands of the rest of 
the curriculum. 

The effectiveness of the course can be assessed as yet only in terms of student 
interest. The concern of the students with the mechanics of the common law 
confirms that there is merit in an organized study of case-law technique and 
supports the belief that mastery of this technique cannot be efficiently acquired 
willy-nilly as cases are studied in the other courses. It is hoped that the benefits 
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of this organized study will be revealed in better performance in the Christmas 
examinations given in Contract, Criminal Law, Tort and Property. In particu- 
lar, greater skill in identifying the problem and in enunciating and applying 
legal principles is anticipated. At the moment it can only be said that the 
Christmas examination results have not been disappointing. 

Less tangible benefits are expected from those parts of the course which 
describe the nature and classifications of the law, the relation of law and equity, 
the judicial and legislative roles and the significance of practice and procedure. 
These subject-matters invite a critical look at the Alberta course as a whole. Is 
a superficial treatment of these subjects justified? If the course is conceived as 
an introductory course to be given to the students in the first term for purposes 
of orientation to the study of law, a superficial treatment is inevitable. The 
alternative is a “depth” course given for two hours per week throughout the 
year when time will permit an extended study of basic jurisprudence and a 
detailed analysis of legislation and remedies. The instructor can see merit in 
giving the subject of legal method a higher status in the law school curriculum, 
but he believes that the “introductory” aspect will be sacrificed in an extended 
course. Not only will the orientation feature disappear but also the spirit and 
intent of the course will be materially changed. For example, the instructor now 
believes that a final examination, particularly an April one, is alien to his 
concept of the Alberta course. He would like to believe that the course gives the 
student adequate motivation by its present aim of providing greater purpose and 
direction to the law school studies. A full-length course, on the other hand, 
would require a final examination. In fact, a full-length course would be 
entirely inconsistent with the concept of an introductory course as an aid to the 
study and appreciation of the other first-year courses. It is the instructor’s 
opinion that the “introductory” concept is tenable and that the student will gain 
from his ““Cook’s tour” sufficiently significant impressions to serve as guideposts 
for his more extended visit into the realms of Contract, Tort and Property. 






















STATUTES 


THE BRITISH COLUMBIA TRADE-UNIONS ACT, 1959 
A. W. R. CarroTHers* 


Tue British Columbia Trade-unions Act, 1959,’ consists of six comparatively 
short sections plus a seventh which repeals the Act of the same name passed in 
1902.2 In terms of subject-matter the sections of the Act may be classified under 
three heads: picketing and boycotting (sections 3 and 5) ; liability in damages 
(sections 4 and 7) ; and the ex parte injunction (section 6). 


PICKETING AND BoycoTTING 


Section 3(1) grants protection from liability to a union which seeks to 
persuade anyone (a) not to enter an employer’s place of business, operations, or 
employment, or (6) not to deal in or handle the products of the employer, or 
(c) not to do business with the employer; provided (1) the union is lawfully 
on strike against the employer concerned or the employer has caused a lockout, 
whether lawful or not, provided (2) efforts at persuasion are confined to the 
employer’s place of business, operations, or employment, and provided (3) the 
efforts at persuasion do not include acts that are otherwise unlawful. The efforts 
at persuasion may be carried out by authorized agents of the union. Section 
3(2) prohibits such efforts at persuasion except as provided in section 3(1). 

The effect of this section is to change the fundamental approach of the law 
to acts of picketing and boycotting (the Act does not use these terms; they are 
employed here as a convenience). The common law of torts as applied to 
picketing cases in Canada has resulted in a jumble of disconnected decisions in 
which the courts strove to apply to the field of labour relations nominate torts 
which were designed for other situations or which turn on a determination of 
the slippery element of intent. This is particularly true of the law of nuisance, of 
civil conspiracy, and of inducing breach of contract.* Section 3 of the Trade- 
unions Act has shifted the general direction of the law from the nominate tort 
approach to what may be described as a conceptual approach. This shift is 
notable in two respects. First, section 3(1) emphasizes the circumstances in 
which picketing may occur. Second, it recognizes that picketing is not the mere 
communication of information, but is intended to be a persuasive force; the 
Act recognizes the lawfulness of persuasion. The nominate tort approach is 
retained, however, inasmuch as the persuasion must not involve acts that are 
otherwise unlawful. It would appear, therefore, that the section preserves the 
nominate torts of nuisance, trespass, intimidation, and other torts which deal 
with the manner in which picketing is carried out. 

Section 5 repeals the doctrine of civil conspiracy where the union acts in 
contemplation or furtherance of a labour dispute. The latter term is broadly 
defined in section 2. Although there is precedent for such a provision in some 


*Professor of Law, University of British Columbia. 

1§.B.C. 1959, c. 90. 

2R.S.B.C. 1948, c. 342. 

8The best singie case illustrating the difficulty in applying these torts to picketing 
is Hammer v. Kemmis et al. (1956), 3 D.L.R. (2d) 565 (trial); (1957), 7 D.L.R. (2d) 
684 (B.C.C.A.). 
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other provinces* and in the United Kingdom,' the impact of the repeal is 
narrowed by the prohibitions in section 3(2). 

It is not clear what has become of the tort inducing breach of contract; but it 
would appear that a union may now endeavour to persuade persons to do things 
which at common law might leave the union open to an action founded in the 
tort of inducing breach of contract. Provided the union confines its efforts at 
persuasion to seeking the result set out in section 3(1), and provided the man- 
ner of its efforts are not “otherwise unlawful,” the union would appear to have 
the protection of the statute. The only reported case interpreting this section is 
Blue Star Lines v. International Woodworkers of America.® The facts are 
remarkably similar to those which gave rise to Poje v. Attorney-General for 
British Columbia." The International Woodworkers of America were picketing a 
bridge-head leading to a dock area on which was a mill which the union had 
struck. Longshoremen refused to cross the picket line to move lumber (there 
seems to have been no question that the lumber was other than “fair”). 
Ruttan J. granted an injunction for the reason that the union could picket the 
mill site and thereby exercise its rights under section 3(1) in a manner which 
wauld not be prejudicial to others with whom the union had no quarrel. In an 
unreported case the section was interpreted to mean that if any unlawful acts 
occur, the union cannot claim the protection of section 3(1) and the picketing 
may be enjoined in toto under the proscription of section 3(2). This is quite a 
different approach to the basis on which a blanket injunction may be granted 
from that set out by Wilson J. in Mostrenko v. Groves.® 

The prohibition in section 3(2) is consistent with the conceptual approach 
of section 3(1). The whole of the section contains a number of problems of 
interpretation (for instance, what is “the employer’s place of business, opera- 
tions, or employment”?), but the basic consideration in evaluating the section 
is whether one agrees with the conceptual approach which the Act brings 
to the law of picketing and boycotting, and whether one agrees, as a matter 
of policy, with the breadth of the prohibition in section 3(2). 


LIABILITY IN DAMAGES 


Section 4(1) establishes that breaches of the Labour Relations Act and 
section 3 of the Trade-unions Act give rise to an action in damages. Combined 
with this, section 7 declares unions (and employers’ organizations) legal 
entities for such suits and for prosecutions under the Labour Relations Act. 
These propositions do little more than confirm the trend of the case law in 


“the province since the enactment of the Industrial Conciliation and Arbitration 


Act in 1947.° In that year the British Columbia Court of Appeal declared 


unions to be legal entities for purposes of being prosecuted for breach of the 
Industrial Conciliation and Arbitration Act,!° and although in some provinces 
the relevant section of the labour code by implication does not acknowledge 
that unions are legal entities for initiating prosecutions," the implication is not 

4For example, the Ontario Rights of Labour Act, R.S.O. 1950, c. 341, s. 3(1); the 
Saskatchewan Trade-union Act, R.S.S. 1953, c. 259, s. 22. 

5The Trade Disputes Act, 1906; 6 Edw. VII, c. 47, s. 1. 

6(1959) 29 W.W.R. 337. 

7[1953] 2 D.L.R. 786 (S.C. Can.). 

8[1953] 3 D.L.R. 400. 

®R.S.B.C. 1948, c. 155, repealed by S.B.C. 1954, c. 17. 

10Re Patterson and Nanaimo Dry Cleaning and Laundry Workers’ Union, Local No. 1, 
[1947] 4 D.L.R. 159. 

11Cf. Re Walterson and Laundry and Dry Cleaning Workers’ Union (1954), 11 
W.W.R. (N.S.) 645; 14 W.W.R. (N.S.) 541 (Manitoba); Regina v. New Brunswick 
Labour Relations Board (1959), 42 M.P.R. 130 (New Brunswick). 
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present in the British Columbia Labour Relations Act (enacted in 1954 to replace 
the Industrial Conciliation and Arbitration Act) .!* On the civil side, Wilson J. in 
Southam Company Limited v. Gouthro et al'® was of the view that breach of 
P.C. 1003'* (the wartime antecedent to the postwar collective bargaining 
statutes) did not give rise to a civil cause of action. Macfarlane J. in Vancouver 
Machinery Depot Limited v. United Steelworkers of America® was of the 
opposite opinion respecting the Industrial Conciliation and Arbitration Act, and 
the British Columbia Court of Appeal stated that if such a cause of action 
arose, the union was a legal entity for the action.*® These tentative steps were 
given effect in a series of subsequent cases. Farris C.J.S.C. in Machinists, 
Fitters and Helpers’ Union Local No. 3 v. Victoria Machinery Depot Company 
Limited et al." regarded unions as legal entities for actions involving the 
enforcement of the collective agreement. Then in G. H. Wheaton Limited v. 
United Brotherhood of Carpenters and Joiners'® Clyne J. held two locals of the 
Carpenters’ Union liable in damages, one for breach of the collective agree- 
ment and the other for inducing breach of the collective agreement. The 
decision of the Supreme Court of Canada in Therien v. International Brother- 
hood of Teamsters’® carries these propositions even further. The union had 
been found at the trial to have violated the Labour Relations Act, and was 
held liable in damages in its own name. The appeal was dismissed in the 
British Columbia Court of Appeal and in the Supreme Court of Canada. 
Two principal issues emerged: whether the union was an entity which can 
be sued, and whether the conduct of the union constituted an actionable wrong. 
Locke J.”° found, following the reasoning of Farwell J. in Taff Vale Railway 
v. Amalgamated Society of Railway Servants,2' that the Labour Relations 
Act treated unions as legal entities, and stated the opinion that “the appellant 
is a legal entity which may be made liable in name [sic] for damages either 
for breach of a provision of the Labour Relations Act or under the common 
law.””** The italicized words are obiter, but they bear no marks of inadvertence. 
Further, the reasons contain extensive reference to the Trade-unions Act of 
1902, but the opinion expressed in the quoted passage appears to be founded 
only on the Labour Relations Act. Unless the expressio untus rule is applied to 
section 7 of the new Act—and such intent could hardly be ascribed to the 
legislature, in light of the fact that the Act was passed more than ten months 
prior to the delivery of the Supreme Court of Canada judgments in the 
Therien Case—the prevailing case law imposes a greater responsibility on 
unions than that declared by sections 4 and 7 of the Trade-unions Act. 

However, section 4 says more than the cases cover. By subsection (1) a 
person (including a union) is liable in damages for committing, authorizing, or 
concurring in a breach of the Labour Relations Act or section 3 of the Trade- 
unions Act; and by subsection (2) the burden is shifted to the union to show 
that it did not commit, authorize, or concur in the breach. This presumption 

12§.B.C. 1954, c. 17. 

13[1948] 3 D.L.R. 178. 

14(1944) 44 a ee 136. 

15(1948] 1 D.L.R. 

16[1948] 4 D.L.R. 318 522. 

17/1953] 3 D.LR. 414. 

18(1956) 6 D.L.R . (2d) 500 

19(1958) 13 D.L.R. (2d) 347 (trial) ; 27 W.W.R. 49 (B.C.C.A.); (1960) 22 D.L.R. 
“A raakenen t z ay in the reasons; Martland J. agreed with the reasons; the 
Chief Justice and Cartwright J. were in substantial agreement with the reasons. 
21[1901] A.C. 426. 
2222 D.L.R. at p. 11 (italics added). 
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is analogous to certain presumptions in criminal legislation, but analogous 
only. Similarly, the section establishes a prima facie doctrine of vicarious lia- 
bility in unions for acts of their members, similar to that in the common law 
of master and servant and the general law of agency. But the shift in burden of 
proof seems to carry the doctrine further than its common law counterpart. 
It does, however, place the burden of proof on the party which in most cases 
is probably best equipped to adduce the relevant evidence on the question 
whether there was participation, authorization, or concurrence by the union in 
a breach of the Labour Relations Act or section 3 of the Trade-unions Act. 


Tue Ex Parte INJUNCTION 


Section 6 places limitations on the granting of injunctions ex parte, but the 
operation of the section is limited to the situation in which there is a strike or 
lockout that is not illegal under the Labour Relations Act. The section con- 
tains two limitations: one respecting the purpose of the injunction and the 
other respecting the duration of the injunction. As to the former, the injunction 
may be granted to safeguard public order or to prevent substantial or irrepar- 
able injury to property. The term “injury” presumably means actionable injury. 
Although this provision for the most part reflects the rules of equity respecting 
ex parte injunctions, Wilson J. points out in Gulf Islands Navigation Ltd. v. 
Seafarers’ International Union et al.** that breach of a negative covenant (in 
that case against strikes) is enjoinable irrespective of proof or irreparable 
harm. The provisions of section 6(1) would appear on their face to override 
this rule of equity. The duration of the injunction shall not be longer than 
four clear days. Under the Rules of the Supreme Court, the injunction could 
run until after the trial of the action or until further order,** the defendant 
having power to move the court at any time to vary or dissolve the injunction. 
The four-day limitation is similar to the law in Ontario and Saskatchewan.”® 


THE ONTARIO CROWN AGENCY ACT, 1959 
Marjorie A. R. Lamp* 


Tue Crown Agency Act, 1959 with the exception of the commencement and 
title sections, reads: 


1. In this Act, “Crown agency” means any board, commission, railway, public utility, 
university, manufactory, company or agency owned, controlled or operated by Her 
Majesty in right of Ontario, or by the Government of Ontario, or under the authority 
of the Legislature or the Lieutenant-Governor in Council. 

2. Every Crown agency is for all its purposes an agent of Her Majesty and its powers 
may be exercised only as an agent of Her Majesty. 

3. This Act does not affect The Hydro-Electric Power Commission of Ontario. 


The explanatory note accompanying the Act when it was introduced into the 
Legislative Assembly stated, ““The purpose of this bill is to clarify the status of 
Ontario Crown agencies in order to ensure that they are not under any liability 


23(1959) 18 D.L.R. (2d) 216; varied on another point (18 D.L.R. 625) by the 
British Columbia Court of Appeal. 

24Supreme Court Rules, 1943, Appendix K, No. 26F. 

25Ontario Judicature Act, RS.O. 1950, c. 190, s. 17(2); Saskatchewan Queen’s 
Bench Act, R.S.S. 1953, c. 67, s. 44, rule 20. 

*B.A. (Toronto); formerly Senior Solicitor, Department of the Attorney-General, 
Province of Ontario. 

1§.0. 1959, c. 22. 
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to pay any federal tax.”? An examination of section 1 of the Act shows a 
striking resemblance between it and the wording of sections 45(b) (ii) and 
46(2)(b) of the Excise Tax Act.* Bearing in mind the purpose of the Act 
as set out in the explanatory note, a fair assumption would seem to be that 
the draftsman of section 1 followed the federal statute intentionally. The 
present article does not purport to touch on the vital problem of Crown 
immunity from taxation, inherent in the Act. The question arises, whether 
the Act ensures that the agencies covered by it are not under any liability to 
pay any federal tax. It is interesting to note that this matter has been discussed 
at past federal-provincial meetings and will be one of the main topics at the 
federal-provincial meeting in 1960. 

Section 2 of the Act does not appear in any other Ontario Statutes but a 
similar provision may be found in many Dominion statutes.‘ During World 
War II the government of Canada used the corporate device for a wide 
variety of purposes. This device was apparently considered an appropriate 
instrument of government because in the years following the war the Canadian 
government incorporated by statute a large number of corporations with 
functions ranging from industrial and commercial to government enterprises. 
Their powers are various in keeping with their individual functions but all 
have one factor in common, that is, “an agent of Her Majesty” section.® 
In most cases the wording is the same as section 2 of the Ontario Crown Agency 
Act, 1959. An example of a deviation from the usual section is found in the 
Central Mortgage and Housing Corporation Act,® in which the section is pre- 
ceded by the words “subject to section 14.” This section empowers the Corpora- 
tion to engage employees who will not be servants of Her Majesty. Almost all 
the federal statutes contain the exception that legal proceedings may be brought 
against the corporation as if the corporation was not an agent of Her Majesty. 
Thus, in so far as most of the federal agencies are concerned, one of the main 
immunities that remains, if not the only one, is the immunity from taxation. No 
exceptions are contained in The Crown Agency Act, 1959.7 

The legal background of the “agent of Her Majesty” section is rooted in the 
early history of the delegation of the sovereign’s executive authority. At first, 
this delegation was confined to the various political officers who composed the 
government. These officers of state were regarded as the sovereign’s servants, 
or agents, and the sovereign’s immunities extended to them so long as they 
were performing functions which were formerly the sovereign’s peculiar 
prerogatives. As the years passed the work of government became more complex 
and the sovereign delegated by statute certain powers to corporations. The 
question then arose, whether these corporations were the sovereign’s servants 
or agents and hence entitled to Crown immunities. The courts had recognized 
officers of state as being the Crown for so many years that the tendency 
naturally arose to compare the nature and function of the corporation claiming 
Crown status with that of an officer of state. 

2Bill No. 89, 5th session, 25th legislature, Ontario. 

8R.S.C. 1952, c. 100. 

4For example, the Research Council Act, R.S.C. 1952, c. 239, s. 9(1); the Federal 
District Commission Act, R.S.C. 1952, c. 112, s. 6(1); the Canadian Commercial 


Corporation Act, R.S.C. 1952, c. 35, s. 3(3); the St. Lawrence Seaway Authority Act, 
R.S.C. 1952, c. 242, s. 3(2). 

5Those government corporations incorporated under the Dominion Companies Act 
enjoy the benefit of the section by virtue of the Government Companies Operation Act, 
R.S.C. 1952, c. 133, s. 3(1). 

6R.S.C. 1952, c. 46, s. 5(1). 

TBut the explanatory note accompanying the Act would seem to indicate that the 
prime immunity sought for Ontario Crown agencies is that of freedom from taxation. 
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In Gilbert v. Corporation of Trinity House* Day J., faced with deciding 
whether or not Trinity House—a corporation having statutory authority over 
the lighthouses and beacons throughout England—was entitled to Crown 
immunity, said, “All the great officers of state are, if I may say so, emanations 
from the Crown. They are delegations by the Crown of its own authority to 
particular individuals. That is not the case with the Trinity House, which has 
its nature and origin defined with sufficient clearness to enable us to say that 
at any rate it is in no sense an emanation from the Crown. . . .”® This appears 
to be the first use of the words “emanation from the Crown” in reference to 
statutory corporations and from 1886 to 1941 the courts, in deciding whether 
or not a corporation enjoyed Crown status, have adhered to the test—was the 
corporation an “emanation from the Crown”? 

In 1941 the Judicial Committee of the Privy Council in International Rail- 
way Company v. Niagara Parks Commission’® determined whether or not the 
Ontario Niagara Parks Commission, a statutory corporation, was of such a 
nature that it might enjoy the Crown privilege of freedom from suit except by 
petition of right. The lower courts,’ following Day J., had referred to the 
Commission as an emanation from the Crown. Their lordships went to great 
lengths to point out that the word “emanation” was not applicable to a body 
having a corporate capacity and, therefore, the term had no legal significance. 
Their lordships reviewed the judgment of Day J. and concluded that he used 
“the word as synonymous with servant or agent and in no other sense” and, 
they added, “Their Lordships are of opinion that it would avoid obscurity 
in the future if the words agent or servant were used in preference to the 
inappropriate and undefined word ‘emanation’.”!? 

In Tamlin v. Hannaford, a decision of the English Court of Appeal, the 
point in issue was whether or not the British Transport Commission was en- 
titled to Crown privilege, so that the Rent Restriction Acts would not apply 
to a house owned by the Commission. Denning, L.J. said, “When Parliament 
intends that a new corporation should act on behalf of the Crown, it as a 
rule says so expressly. . . . In the absence of any such express provision, the 
proper inference, in the case, at any rate, of a commercial corporation, is that 
it acts on its own behalf, even though it is controlled by a government depart- 
ment.'* 

From an examination of the statutes relating to various federal corporations 
it is clear that the “agent of Her Majesty” section was included to give statu- 
tory expression to the opinion of the Privy Council as it related to public 
corporations and of the Court of Appeal as it related to commercial corpora- 
tions. Other provinces of Canada besides Ontario have followed the lead of 
the federal government in expressly stating that its public and commercial 
corporations are agents of Her Majesty. In 1945 the legislature of British 
Columbia inserted such a provision in its Electric Power Act'® and the province 
of Saskatchewan has a number of statutes'® containing the provision. Rather 


8(1886) 17 Q.B.D. 795. 

9] bid., 801. 

10[1941] A.C. 328. 

11[1940] O.R. 33 (Kelly J.), [1940] O.R. 45 (C.A.). 

12[1941] A.C. 328, 343. 

13/1950] 1 K.B. 18. 

14] bid., 25. ed rar 

15Now R.S.B.C. 1948, c. 108, s. 88. And see B.C. Power Commission v. Victoria, 
[1951] 2 D.L.R. 480 (B.C.C.A.). 

16The Crown Corporations Act, R.S.S. 1953, c. 34, s. 3(3); the Saskatchewan 
Government Telephones Act, R.S.S. 1953, c. 37, s. 3(3); the Saskatchewan Insurance 
Act, R.S.S. 1953, c. 36, s. 5; the Power Corporations Act, R.S.S. 1953, c. 35, s. $(3). 
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than insert the section in its various statutes setting up agencies, the Ontario 
Legislature enacted The Crown Agency Act, 1959. 

There have been very few Canadian cases'’ dealing with the effect of the 
“agent of Her Majesty” section, but it seems reasonably clear that the section 
means that an entity has no power to act in any capacity other than as an agent 
of Her Majesty. 










THE ONTARIO VARIATION OF TRUSTS ACT, 1959 







H. ALLtan LEAL* 





Ir is a familiar principle of Anglo-Canadian jurisprudence that if all the 
interests created under a trust clearly belong to persons who are ascertained 
and sui juris, those persons collectively are the absolute owners of the property 
and can deal with it as they wish regardless of the provisions of the trust agree- 
ment. This principle was enunciated in Saunders v. Vautier where Lord 
Langdale M.R. stated, “I think that principle has been repeatedly acted upon; 
and where a legacy is directed to accumulate for a certain period, or where the 
payment is postponed, the legatee, if he has an absolute indefeasible interest 
in the legacy, is not bound to wait until the expiration of that period, but may 
require payment the moment he is competent to give a valid discharge.”? In 
Saunders v. Vautier the testator by his will gave all his East India stock upon 
trust to accumulate the interest and dividends which should accrue due 
thereon until the beneficiary should attain the age of twenty-five and then to 
transfer such stock to the beneficiary together with such accumulated interest 
and dividends. The beneficiary, on having attained twenty-one, applied to 
have the fund transferred to him and court held that he was entitled to it. 
It has been stated in a recent English decision that such an indefinite gift 
of income to an individual requires that the individual is entitled to the corpus 
not by reason of some overriding rule of law, but because only by payment 
of the corpus can the individual get the full benefit and extent of the gift 
which, as a matter of interpretation, the testator intended.? The true view, 
accordingly, would appear to be that the rule is one of construction and not 
of law. This is of great importance when dealing with indefinite gifts of income 
to charities. It was at one time thought that the principle in Saunders v. Vautier 
applied indiscriminately to charities and in a number of Ontario decisions an 
indefinite gift of income to charities has been held to entitle the charities to call 
for the corpus.* These decisions were based on the decision of the House of 
Lords in Wharton v. Masterman* where the testator had given certain annuities 
out of income, and subject thereto, he gave the residue of his estate to charities. 
This was a gift of the corpus postponed until the death of the last annuitant. 
During the lives of the annuitants the surplus income was to be accumulated. 
The question was simply whether the charities could stop the accumulations 
and receive the surplus income until the death of the last annuitant. It was 
1TLanglois v. Canadian Commercial Corporation, [1956] S.C.R. 954; Canadian 
Broadcasting Corporation v. Attorney-General for Ontario, [1959] S.C.R. 188. 
*Dean of the Osgoode Hall Law School. 
1(1841) 4 Beav. 115, 116. 


2In Re Levy, Deed, Barclays Bank Ltd. v. Board of Guardians and Trustees for the 
ae of the Jewish Poor, [1960] 2 W.L.R. 278 (C.A.), per Lord Evershed M.R. at 









































P ror example, in Re Carter (1918), 42 O.L.R. 57; Re Knight, [1937] O.R. 462. 
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held by the judge of first instance, the Court of Appeal, and the House of 
Lords that they could, since they were absolutely entitled to the property subject 
only to the outstanding interests of the annuitants. It is now clear, however, that 
in the case of a gift to a charity for its general purposes an indefinite gift of the 
income will not necessarily carry a right to the corpus, for the reason that a 
charity (unlike an individual) could enjoy the gift in that form in perpetuity. 
Whether or not the charity can call for the corpus will depend on the intention 
of the donor on a true interpretation of the particular gift. It matters not 
whether the charity is incorporated or unincorporated.® 

It must be said at this juncture that there is no magic in the position which 
the Anglo-Canadian courts have taken in evolving and applying the principle 
of Saunders v. Vautier to permit an individual to call for the corpus of the 
trust on his attaining twenty-one, despite the fact that the donor has provided 
for postponement of possession for a longer period. In this area, as in the field 
of discretionary trusts, they have arrived at what is rded as a workable 
principle when viewing the matter from the standpoint of the beneficiary—that 
the donor cannot at one and the same time give absolute ownership and with- 
hold any incidents of absolute ownership. Some United States jurisdictions, 
however, in this area as in the area of the spendthrift trust, have adopted an 
equally workable solution of the problem by saying that since the donor is the 
absolute owner of the property he may in his absolute discretion impose restric- 
tions on the use of the property, or, to state the proposition more accurately 
perhaps, he may give limited interests. The acceptance of the spendthrift trust 
in many United States jurisdictions resulted from this approach which has 
proved entirely unacceptable in Anglo-Canadian jurisprudence. Similarly, some 
United States jurisdictions have refused to follow the immutable logic of the 
English decisions based upon the principle in Saunders v. Vautier. 

In Claflin v. Claflin,® the testator gave all the residue of his personal estate 
to trustees to sell and dispose of the same, and to pay to his wife, one-third of 
the proceeds thereof, to pay to his son A one-third of the proceeds thereof, and 
to pay the remaining one-third thereof to his son B, in the manner following, 
namely, ten thousand dollars when he should attain twenty-five years of age, 
and the balance at the age of thirty years. Before attaining the age of twenty- 
five, son B brought a bill to compel the trustees to pay him the remainder of the 
trust fund. The court held that he was not entitled to receive it since the 
purpose of the trust had not been accomplished if the intention of the testator 
were to be carried out. Field J. said: 

In the case at bar nothing has happened which the testator did not anticipate, and 
for which he has not made provision. It is plainly his will that neither the income nor 
any part of the principal should now be paid to the plaintiff. It is true that the plain- 
tiff’s interest is alienable by him, and can be taken by his creditors to pay his debts, but 
it does not follow because the testator has not imposed all possible restrictions that the 
restrictions which he has imposed should not be carried into effect.7 


The Massachusetts court, after considering the English decisions applying the 
Saunders v. Vautier principle, observed that those decisions did not proceed 
on the ground that it was the intention of the testator that the property should 
be conveyed to the beneficiary on his reaching the age of twenty-one years, 
because in each case it was clear that such was not his intention, but rather 

5In Re Levy, supra, fn. 2; Halifax School for the Blind v. Chipman, [1936] S.C.R. 
196; In re Wright, Westley v. The Melbourne Hospital, [1917] V.L.R. 127; and see 
comments by C. A. Wright (1937), 15 Canadian Bar Review 651 and (1938), 16 
Canadian Bar Review 569. 

6(1889) 149 Mass. 19, 20 N.E. 454. 

720 N.E. at p. 456. 
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those cases proceeded on the ground that the direction to withhold the posses- 
sion of the property from the beneficiary after he reached his majority was 
inconsistent with the absolute rights in the property given him by the will. It 
was held that there was nothing in Massachusetts law that necessarily made void 
provisions requiring a trustee to hold and manage the trust property until the 
beneficiary reached an age beyond twenty-one years where the interest of the 
beneficiary was vested and absolute. 

The further question remains of the extent to which the terms of a trust 
can be altered where infants or unascertained persons are involved and what 
jurisdiction the courts have to modify the trust even though the proposed 
changes are beneficial to all concerned. This question was fully explored by the 
House of Lords in Chapman v. Chapman® and it was held that there was no 
inherent jurisdiction in a judge of the Court of Chancery to sanction, on behalf 
of infant beneficiaries and unborn persons, a rearrangement of the trusts of a 
settlement for no other purpose than to secure an adventitious benefit (for 
example, that estate duty payable upon the happening of a certain event would, 
in consequence of the rearrangement, not be payable in respect of the trust 
funds). The jurisdiction to alter or amend the trust is limited to the following 
classes of cases: (1) to change the nature of an infant’s property from real 
to personal estate and vice versa; (2) to provide maintenance for an infant, 
and, rarely, for an adult beneficiary; (3) to direct that by way of salvage 
some transaction unauthorized by the trust instrument should be carried out, 
and (4) to sanction a compromise by an infant in a suit to which that infant 
was a party by his next friend or guardian ad litem.® The principles of Chap- 
man v. Chapman have been applied in the Ontario courts.!® The strict limita- 
tions on the power of the court to vary trusts, particularly in an era of burden- 
some estate taxes, led to the framing of the United Kingdom Variation of 
Trusts Act, 1958, and to a similar statute in Ontario the following year."! The 
Ontario Act is strikingly similar to the English Act and provides as follows: 

1.—(1) Where property, real or personal, is held on trusts arising before or after the 
coming into force of this Act under any will, settlement or other disposition, the Supreme 
Court may, if it thinks fit, by order approve on behalf of, 

(a) any person having, directly or indirectly, an interest, whether vested or 
contingent, under the trusts who by reason of infancy or other incapacity is 
incapable of assenting; or 

(6) any person, whether ascertained or not, who may become entitled, directly 
or indirectly, to an interest under the trusts as being at a future date or on the 
happening of a future event a person of any specified description or a member 
of any specified class of ponte: or ; ; 

(c) any person in respect of any interest of his that may arise by reason of any 
discretionary power given to anyone on the failure or determination of any 
existing interest that has not failed or determined, 
any arrangement, by whomsoever proposed and whether or not there 1s any 
other person beneficially interested who is capable of assenting thereto, varying, 
or revoking all or any of the trusts or enlarging the powers of the trustees of 
managing or administering any of the property subject to the trusts. 

(2) The court shall not approve an arrangement on behalf of any person coming 
within clause a, 6, or ¢ of subsection 1 unless the carrying out thereof appears to be 
for the benefit of that person. E 

2. This Act comes into force on a day to be named by the Lieutenant-Governor by his 
Proclamation. 


The purpose of bringing the Act into effect by proclamation was to enable 
changes to be made in the Consolidated Rules of Procedure to permit applica- 

8[1954] A.C. 429. 

®Chapman v. Chapman, supra, fn. 8, per Lord Simonds L.C. at P 445. 

10Re Wright, [1954] O.R. 755; Re McCallum, [1956] O.W.N. 321. 

118.0. 1959, c. 104. 
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tions under the Act to be made by originating notice.’* It will be noted that 
it empowers the court to approve an arrangement not only for the varying or 
revoking all or any of the trusts but also for enlarging the powers of the trustees 
of managing or administering any of the property subject to the trusts. In 
proper circumstances this will eliminate the necessity of applying to the provin- 
cial legislature for a private act permitting a more meaningful scheme of 
management for the estate, particularly in the matter of investment powers. 

Like its English counterpart the statute provides that the court cannot 
make an order under the Variation of Trusts Act, 1959, approving an arrange- 
ment on behalf of any person “unless the carrying out thereof appears to be for 
the benefit of that person.” In In re Cohen’s Will Trusts,* Danckwerts J. 
approved an arrangement whereby infants and unborn persons would benefit 
except in the unlikely event of one of the testator’s three children predeceasing 
the testator’s widow, who was aged eighty years. The court observed that “if 
people ask the court to sanction this sort of scheme, they must be prepared 
to take some sort of risk, and if it is a risk that an adult would be prepared to 
take, the court is prepared to take it on behalf of an infant.”'* Section 1(1) 
empowers the court to approve on behalf of a variety of persons “any arrange- 
ment, by whomsoever proposed and whether or not there is any other person 
beneficially interested who is capable of assenting thereto. . . .” The wording 
of the English statute is the same on this point and in the case of In re Steed’s 
Will Trusts,!® the court considered the meaning of the word “arrangement.” 
A beneficiary held a life interest under protective trusts, and subject thereto was 
absolutely entitled. She applied to the court to approve an arrangement which 
would extinguish the protective trusts and leave her absolutely entitled. The 
application was made on behalf of possible beneficiaries under the protective 
trusts. The Court held that this proposal was not an “arrangement” within 
the Act. Harman J. (as he then was) said, “It seems to me that the arrange- 
ment to which the Act refers must be something arranged between A, B and C, 
whoever they may be. It is true that the Act specifically provides that there 
need be no other person beneficially interested capable of assenting to the 
arrangement; but does that mean that the arrangement can be made by A alone 
in face of the opposition of the trustees and that such a thing can be called 
an ‘arrangement’? I do not think so.”?® 


12See T. Sheard, Canadian Forms of Wills (2nd ed., Toronto, 1960), pp. 341 


et seq. 

13/1959] 1 W.L.R. 865. 

14] bid., 868; and see the case comment by R. E. Megarry (1960), 76 Law Quarterly 
Review 22. 

15/1959] 2 W.L.R. 470. 

16]bid., 475. See the case comment by R. E. Megarry (1959), 75 Law Quarterly 
Review 449. 
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Law and Policy. By J. A. Corry. With a Foreword by F. C. Cronkite. 
Toronto: Clarke, Irwin & Co. Ltd. 1959. Pp. vi, 78. $3.00. 


It is no small tribute to say that the expectations with which I approached 
the reading of Professor Corry’s reflections on the related fields coupled in the 
title, in both of which he is eminently versed, were fully met. Neither the space 
at his dis nor the occasion for his discourse—the W. M. Martin Lectures 
at the College of Law of the University of Saskatchewan—indicated a copiously 
documented magisterial tome, and that the book does not assume to be. Nor 
is it notably systematic, a structurally integrated presentation of a synoptic 
thesis. 

It is its descriptive quality which struck me as fresh and remarkable—descrip- 
tive in the sense not of a catalogue of dull particulars but rather of an array of 
observations revelatory of the operational relations between law and policy. 
Infrequent reservations as to some of the conclusions and explanations do not 
diminish in the least my hearty appreciation of his lucid presentation of how 
things stand between the twain. On that subject there is much stale thought— 
or rather, stale thoughtlessness—floating about and the fresh currents he intro- 
duces clear the air admirably. Briefly, the respective themes of the three 
lectures are (1) a restatement of the proposition classically formulated by 
Pound (incidentally a Dean emeritus, not a “former Dean”) that the law 
must be stable but it cannot stand still and a demonstration that this implies, as 
a corollary, regard to policy as supplying the requisite flexibility; (2) the 
way that courts have injected policy considerations into the law and an analysis 
of the recent changes both in fundamental policy premises and in social circum- 
stances which have required that it be supplemented; (3) the character of 
statutes and regulations as expressions of policy and the consequences for their 
appropriate application. These seem to be Professor Corry’s main concerns but 
their radical compression here, as neutral as an index, belies the persuasive skill 
of his development replete with apt illustration and pithy expression. He talks 
sense, he talks clearly, and he talks about matters of concern to lawyers as 
members both of the profession and of society. 

If these be not reasons for reading an interestingly written discourse that 
can be got through in three or four hours at most, it is hard to imagine what 
would be. 

AvBert S. ABEL 
Faculty of Law 
University of Toronto 


Civil Liberties and Canadian Federalism. By F. R. Scott. Toronto: University 
of Toronto Press. 1959. Pp. iv, 58. $2.00. 


THe temptation in a review of these two lectures, being the second Alan P. 
Plaunt Memorial Lectures delivered at Carleton University, Ottawa, is to dis- 
cuss the man who gave them rather than what he said. Professor Scott, by any 
measure, is already a heroic figure in Canadian public life. Both contemplative 
and active, he has combined careers as law teacher and lawyer, political theorist 
and party strategist, poet and man of letters, speaker and author. His contribu- 
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tion to Canadian public law has come as significantly from his advocacy before 
the Supreme Court of Canada as from his law review writings. The debt of the 
full-time law teacher to Professor Scott is a lasting one. This most academic of 
lawyers has, once and for all, I hope, laid the ghost of the inadequacy of the 
law teacher to perform in the practical arena of the court room. His arguments 
in Switzman v. Elbling on the validity of the Quebec Padlock Act and in 
Roncarelli v. Duplessis on the delictual responsibility of a minister of the Crown 
(even if he be a premier or prime minister) were delivered as much on behalf 
of the full-time law teachers of Canada as on behalf of Scott, himself. He was 
one of the founders of the Association of Canadian Law Teachers. 

With such a record of achievement his views on civil liberties in the Canadian 
federation demand the respectful attention of government as well as of the 
public at large. He has restated in these lectures doctrines which over the years 
have been propounded and refined in speeches and articles. He reminds us that 
we have not only an inherited tradition of civil liberties in the political sense but 
that we have ourselves extended the concept to embrace minority rights and 
religious freedom through both constitution and statute. He emphasizes for us 
the creative role of the judiciary in the preservation and enlargement of our 
civil liberties both in constitutional and statutory interpretation. 

My only quarrel with Professor Scott’s presentation is that his material is too 
tightly packed, no doubt to meet the procrustean limits of the lecture series. His 
obvious familiarity and detailed knowledge of the development of civil liberties 
doctrine through the courts enables him to pass rapidly from issue to issue 
leaving out, at times, connecting explanations which would have been helpful 
to the not-so-well-informed listener and reader. 

Professor Scott takes a broad view of civil liberties, sweeping into that cate- 
gory minority rights, political freedoms (again broadly defined to encompass 
personal freedom and academic freedom), anti-discrimination or egalitarian 
measures, and, as a fourth class, economic and cultural rights. It will be seen 
that this classification involves the state both in abstention and in intervention. 
Scott points out that the protection of these civil liberties through a Bill of Rights 
will vary according to the form of the Bill: will it be declaratory or remedial? 
And will it be a simple statute or a constitutional amendment? Professor Scott’s 
preference for an amendment does not blind him to the educational possibilities 
in a statute, even if declaratory as is that proposed by the present government 
at Ottawa. His classification of civil liberties obliges him to admit the necessity, 
in that case, of complementary provincial statutes. This reviewer takes a 
different view of the values involved in the civil liberty categories set up by 
Professor Scott, and would not agree that they are all equally deserving of 
constitutional enshrinement. Those that are, for example, the political free- 
doms, fall in any event within federal competence. But this is no place to enlarge 


on a theme which is properly sequential to what Professor Scott has so ad- 
mirably laid before us. 


Bora LasKIN 
Faculty of Law 


University of Toronto 


Modern Company Law. By L. C. B. Gower. Second Edition. London: Stevens 
& Sons Limited [Toronto: The Carswell Co. Ltd.]. 1957. Pp. xlii, 631. $9.50. 


Tue first edition of Professor Gower’s book, published in 1954, excited warm 
admiration for his scholarly and stimulating treatment of a subject not infre- 
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quently regarded as “technical and dull” (p. vii). The professed object of his 
work was not to deal exhaustively with every branch of company law, but 
rather “to supply essential background material, and to emphasize the prin- 
ciples of common law and equity on which this branch of the law is still 
based .. .” (p. vii). This formidable task was nobly executed by an obvious 
master of his subject, who presented his material in an eminently readable and 
often witty style. The second edition follows on the lines of the first, the main 
change being the considerably extended treatment of the duties of directors and 
controlling shareholders, taxation, and the raising and maintenance of capital. 
A number of recent English decisions are also skilfully incorporated into the 
text. 

The book is divided into five parts, in each of which the author endeavours 
to answer a specific question of broad import: What is a company and how did 
it attain its present shape? (part 1). What are the consequences of trading as an 
incorporated company? (part 1). How is a company formed and floated? 
(part m1). What is the nature of investors’ interests in a company? (part Iv). 
How are investors and creditors protected? (part v). 

Part 1 is devoted largely to a most valuable, well-documented, forty-page 
historical introduction to the subject, in which the author traces the develop- 
ment of company law from the mediaeval period to the present day, concluding 
with a discussion of the problems to be faced by companies in a welfare state. 
His account of the rise and decline of unincorporated joint stock companies, of 
Gladstone’s legislation providing for incorporation by mere registration, and of 
the struggle for limited liability not only makes interesting reading but provides 
the necessary background without which many of the rules of company law 
appear arid and arbitrary. 

In part um the author discusses the many consequences of incorporation, 
considering the advantages and disadvantages of carrying on business in cor- 
porate form and contrasting the position of the incorporated company with that 
of the sole trader and the private partnership. In his exposition of the doctrine 
of ultra vires, to which a chapter is devoted, he points out the multitude of 
sins that the term “ultra vires” has been used to describe in company law, 
namely, (1) activities of a company in excess of the powers expressly or im- 
pliedly conferred upon it by its statute or memorandum of association, (2) acts 
of directors in excess of their authority, and (3) activities which a company is 
prevented by law from carrying out—that is to say, illegal activities. In view 
of the different consequences flowing from each of these activities, he makes 
the very sensible suggestion that the term be applied only to the first category. 
With regard to the rule in Royal British Bank v. Turquand, after pointing out 
that “the law has become a jungle of irreconcilable decisions to the benefit of 
no one save the legal profession” (p. 143), he proceeds to give us an exhaustive 
and penetrating analysis of the cases on this difficult subject. In two other chap- 
ters, Professor Gower sketches in broad outline the tax consequences of in- 
corporation and explores the statutory and judicial inroads into the corporate 
entity principle established by the House of Lords in Saloman v. Saloman. Part 
1 concludes with an account of other types of associations and how they are 
distinguished from companies. The discussion of unit trusts and public corpora- 
tions is especially enlightening. 

Part m deals with the problems involved in the formation of companies and 
the floating of their securities to the public and contains an admirable account 
of the extensive protection now afforded to investors not only by statutory and 
common law rules but particularly by certain extra-legal techniques such as the 
discipline of the stock exchanges and the close scrutiny given by financial houses 
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to security issues which they sponsor. In Part rv the author deals with company 
securities—their nature, form, and attributes—and, among other things, treats 
the complex problems that arise in connection with the transfer of shares. In the 
final part, entitled “Investor and Creditor Protection,” he discusses a potpourri 
of subjects, including disclosure to shareholders of relevant information about 
the company through publicity, accounts, and audit; meetings and resolutions; 
majority rule and its limitations; duties of directors and controlling shareholders 
and the various legal remedies available to enforce them; reconstructions; 
liquidations; and foreign companies. 

There are a number of features in this book that warrant particular mention. 
In his arrangement of material, admittedly his most difficult task (p. viii), the 
author has broken the bonds of conventional treatment of his subject by adopt- 
ing “a functional rather than a structural approach” which has led him on 
occasion to sacrifice logic for convenience. For example, he deals with the 
consequences of incorporation before considering the formation and floatation 
of companies, reasoning that it is better to indicate why one should want to form 
a company before discussing how to do it (p. viii). Although his arrangement 
may not command universal support, it does result in a readily comprehensible, 
connected narrative. 

Perhaps the outstanding merit of this work is the emphasis that is placed on 
explaining how and why many of the rules of company law evolved, and 
considering whether they now serve any useful purpose. The author does not 
hesitate to direct well-aimed blasts at rules that he considers inequitable or 
inadequate, such as the doctrine of ultra vires, whose total abolition he favours 
on the ground that it has outlived its usefulness and constitutes a trap for 
unwary third persons. On the other hand, the book abounds with suggestions 
for the solution of the most pressing problems. For instance, his answer to the 
problem of shareholder control over management which controls the proxy- 
voting machinery is to provide that certain important decisions should only be 
taken as a result of a postal ballot held after a general meeting. Although 
Professor Gower’s book does not purport to be a comparative study of company 
law, it is enhanced by a number of references to developments in the United 
States and Commonwealth countries which point out possible new solutions 
to difficult questions. One can only lament that these references are not more 
numerous. 

It should be noted that certain portions of the book are devoted largely to a 
discussion of English legislation, such as the chapters on taxation, reconstruc- 
tions, and liquidations, and will be of limited use to Canadian readers, especially 
since the text of the statutes is not set out. In addition to more than six hundred 
pages of text, the book contains a table of cases listing well over a thousand 
decisions; several pages of statutory references, statutory instruments, rules of 
the Supreme Court, County Court, and London Stock Exchange, all with page 
references to the text; a detailed table of contents and a twenty-five page index. 
The book is well bound, the paper of good quality, and the type large and easily 
read. 

In a very short span of years, Professor Gower’s splendid work has established 
itself as a modern classic in the realm of company law and is warmly recom- 
mended to all persons interested in gaining an insight into this subject. 


D. J. SHERBANIUK 


Faculty of Law 
University of Alberta 
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The Civil Law System: Cases and Materials for the Comparative Study of Law. 
By ARTHUR T. von MEHREN. Englewood Cliffs, N.J.: Prentice-Hall. 1957. 
Pp. xxii, 922. $11.00. 

Guide to Foreign Legal Materials—French, German, Swiss. By CHARLES 
Sziapits. New York: Oceana Publications. 1959. Pp. xv, 599. $11.00. 


Tue undergraduate study of comparative law, so long a subject demanding 
ability in at least one foreign language, can now be regarded as definitely within 
the reach of both professor and student limited to his monolingual English. 
Much has recently been published in English, though not of a strictly com- 
parative nature, on Soviet law. But the greatest English-language field of 
comparison is with European civil law, and in particular with French private 
law. There exist the casebook of Schlesinger, recently in its second edition, the 
new nutshell Introduction to the French Legal System by David and de Vries, 
Amos and Walton’s old Introduction to French Law, with a promise of a new 
edition, Szladits’ bibliography of the growing wealth of English materials, and 
the Louisiana State Law Institute’s recently and beautifully published transla- 
tion of Planiol and Ripert’s Traité Elémentaire. To these are now to be added 
von Mehren’s casebook, published two years ago but deserving to be more 
widely known than it is, and Szladits’ guide. 

Professor von Mehren’s book is introduced by Roscoe Pound, who in a bland 
non sequitur mistakes the author’s purpose by assuming that it is the idealistic 
one shared now by only a relatively small group of comparatists, that “he would 
make the study of the legal order and of the body of authoritative precepts and 
authoritative technique of applying them to the adjustment of relations and 
ordering of conduct more effective for promoting and establishing an ideal 
order among men by comparison of significant features of the two matured 
systems of law in the modern world” (p. vii). On the contrary, Professor von 
Mehren realistically shares the view more prevalent among modern non- 
Continental comparatists as to the greatest value of comparative law study, 
when he says that his book’s “fundamental purpose is to give a student, having 
some common-law training, insight, at various levels, into the workings of the 
civil law system as typified by the French and German legal systems” (p. xi). 
An understanding of the civil law system is therefore what his book offers. But it 
is an understanding derived according to the faith of the comparatist—by 
constant reference to and comparison with a known model and society. This 
reference is provided throughout by numerous comparative notes and excursus, 
which, though not as lengthy as would be desirable in a work intended to 
involve a comparison, are ample for one intended merely as a basis for intelli- 
gent comparison. 

The work is divided into five parts: an introduction to the codes and their 
background; an essay on the structure of French government coupled with 
200 pages of materials on administrative law; delicts (100 pages) ; contracts 
(360 pages) ; and finally a comparative essay on the judicial process. 

In a field such as this the selection of subject-matter must remain a personal 
matter, but one may well ask why restitution, or property, was not included; 
and why so much space was devoted to the droit administratif, which is neither 
“civil law” nor typical of the so-called “civil law systems.” The justification can 
well be that this peculiarity of French law fascinates all comparatists and is 
such a distinctive feature of the French legal system, and that, having included 
it and stretched the book to near a thousand pages, the other subjects were 
omitted of necessity. That necessity was perhaps created by the treated subjects 
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having been given so much space, but this generosity of treatment leads to a 
comment on the book’s remarkable flexibility. 

Not only are the contents so arranged that the French and German systems 
can be studied either alternatively to each other or both together, but the 
detail of the treatment invites its use as a casebook either in a general course 
on comparative law, with a necessary selection of materials, or in special courses 
of comparison in one of the treated subjects. Teachers in law schools not 
offering any comparative law courses could also make good selective use of it 
to bring comparative study into courses on Contracts, Torts, or Administrative 
Law. 

As the book is intended to give an insight into the “civil law systems,” one 
cannot criticize it for dealing only with those systems. But it must be remem- 
bered that this limitation, imposed by choice, reduces the number of general 
comparative law lessons it can teach. The three systems of law involved in the 
comparison all belong to the one family: that of the Christian, democratic, capi- 
talist countries of the West (using the most significant grouping by Professor 
David in his Traité Elémentaire de Droit Civil Comparé). We can learn from 
them that similar societies will most often come to similar legal conclusions, 
albeit by varying paths. But we cannot hope to learn the pitfalls, the necessary 
sympathy and projection of mind, involved in a study of a legal system 
designed for a country of religious temper, political and economic organization, 
and civilizational advancement different from our own. 

Dr. Szladits’ book is one of an altogether different kind and fills a long-felt 
gap in English materials on European civil law. The excellent Library of 
Congress guides are now quite out of date, though they may still be read with 
profit. Dr. Szladits’ book now brings us right up to date; but like the Library of 
Congress books it is more than just a bibliography. 

The book is divided into three parts: French, German, and Swiss; and each 
part into two sections: sources of law and repositories of law. Of these two 
sections the latter is not only a comprehensive bibliography but also seeks to be 
the “guide” claimed by the title of the book, by speaking as to the authority and 
value of most of the works cited, and explaining the method—at times other- 
wise undiscoverable—of handling the law reporting systems and the statutory 
materials. Perhaps these sections on “repositories of the law,” comprising two- 
thirds of the book, will be of use only to bilingual scholars. But the other sections 
on sources of law provide for the monolinguists a thorough factual treatment 
of the part played in the judicial process by legislation, custom, case law, juristic 
writings, and equity, thereby permitting the readers of the casebooks and trans- 
lations of texts and codes to appreciate the significance of what they are reading. 
In this way Dr. Szladits’ book is an excellent complement to the other works 
previously mentioned. It does, moreover, provide the best available guide in 
the selection of foreign legal materials for additions to comparative law 
libraries, although the evaluation by Dr. Szladits of a particular work should 
not always be taken as representing general opinion. 

In the field of comparative law, we in the Commonwealth countries can 
fortunately make as much use of American publications as we would like to do 
in other fields. It will certainly be surprising if these two excellent books do not 
find ready acceptance outside their country of origin. 


A. B. WESTON 


Faculty of Law 
University of Toronto 
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The Death Duties. (Twelfth edition.) By Ropert Dymonp and RecinaLp K. 
Jouns. London: The Solicitors’ Law Stationery Society, Ltd. 1955. Pp. cviii, 
1100. 5 gns net. 

Hanson’s Death Duties. (Tenth edition.) By Henry E. Smitu. London: Sweet 
& Maxwell Limited. 1956. Pp. Ixxvi, 1214. 

Green’s Death Duties. (Fourth edition.) By C. D. Harpinc. Toronto: 
Butterworth & Co. (Canada) Ltd. 1958. Pp. xvi, 1092. $23.75. 


CANADIAN tax practitioners are fortunate, at this time of acceptance by Canada 
of the principle of death duty taxation by estate duty, in having available three 
outstanding works of reference on the English system of estate duty taxation. 
All three are well established in England and have been recently revised and 
brought up to date with the law there currently in force. All three are volu- 
minous and have also in common the fact that they are written by men of 
first-hand practical experience in estate duty administration, that they have an 
established reputation through several editions, and that they are primarily 
works of reference. Beyond these matters, however, they differ substantially in 
their approach and organization. 

From an academic point of view Dymond on Death Duties is outstanding. 
In addition to preliminary chapters on statutory interpretation and on the 
obsolete duties—plus appendices of all relevant English death duties legislation 
chronologically assembled, double taxation conventions, leading foreign (includ- 
ing Canadian) duties and forms—the main body of the text is divided into six 
parts, entitled: The Property on which Estate Duty is Payable, The Rates and 
Amount of Estate Duty Payable, Persons Accountable and Incidence of Estate 
Duty, Exemptions and Allowances, Foreign Element, and Practice. It is obvious 
that the first part, comprising just under 300 pages and ten chapters covering 
various categories of taxable property, are of greatest concern to the foreign 
(Canadian) reader. This is so because Canadian death duty legislation, both 
the present estate duty and the previous succession duty (so-called) , borrowed 
the concepts of English legislation—such as “property passing” and “property 
deemed to pass,” “property of which the deceased was competent to dispose,” 
“interests ceasing on death” and “benefit accruing or arising” and so on—and 
incorporated them into the Canadian scheme. In such circumstances, the mean- 
ing attributed to these concepts by the English case law is of first-rate impor- 
tance to the Canadian lawyer who has to deal with the Canadian statutes on 
which the case law is as yet very meagre. But the application of English case 
law to the Canadian act demands far more conscious effort than the mere 
reading of the cases themselves. The English cases have to be evaluated against 
the background of the entire scheme of the English statute law, including those 
important differences that do exist between the English and Canadian schemes 
of taxation. Thus, the judicial meaning evolved in England for “passing on 
death” must be considered in the light of the English statutory definition of 
property as including settled property—a feature that is absent from the Cana- 
dian scheme. Again, a tax in the nature of the English tax on property passing 
with a minimum regard to persons from whom and to whom it passes differs so 
essentially from a tax that attaches importance to the identity of the “predeces- 
sor’ and “successor” that different meanings may have to be evolved for 
identically worded statutory concepts. This elementary truth is frequently 
overlooked by Canadian tax lawyers and judges who, without knowledge of the 
complicated statutory schemes of English tax law, attempt to apply English 
cases literally to the Canadian acts. There can be no wonder that the result is 
not always fair, logical or consistent. 

Accordingly, from the viewpoint of the Canadian reader, the approach and 
style of Dymond has the great merit of being written and organized as a 
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straightforward text containing all of the variety of instructive information that 
is essential to a firm grasp of English fundamentals. It begins fairly simply and, 
where necessary, by historical introduction to each new matter. The topic is 
then developed gradually with the necessary cross-discussion essential to com- 
plete understanding and without leaving too much accepted learning to be 
taken for granted. Hence, the reader is kept fairly free of confusion as he is led 
through the complicated over-all picture of the present-day law in England. 
Its authors appear to have possessed the pedagogical gift of reverting momen- 
tarily to a state of ignorance—a difficult achievement for men who set about to 
describe their own daily problem. Yet the authors have not been content merely 
to describe. A good deal of discussion is devoted to some of the more elusive 
points of law and concepts are frequently analysed in a critical fashion. 

Hanson’s Death Duties contrasts with Dymond in many respects. In organiza- 
tion, Hanson is divided into three parts—Death Duty Law and Practice, The 
Death Duty Acts, and International Agreements in Relief of Double Taxation. 
The first, or general part is devoted to a well-organized description of about 160 
pages on the place and organization of death duties in England, including an 
account of their chronological development. Here, first principles are examined, 
and the account given would comprise a fairly adequate introductory textbook 
to the subject. However, it has a tendency to be too straightforward with 
emphasis on accuracy in preference to explanation and interest. Also, consider- 
able emphasis is given to the practice in every situation—a feature that would 
endear the book to the practising solicitor but would not provide much inspira- 
tion for the comparative tax lawyer. 

Part 11, comprising over three-quarters of the volume and nearly one thousand 
pages is a section-by-section analysis of the current death duty acts, taken in 
their order, organized methodically with great attention to detail and thorough- 
ness. It resembles the large loose-leaf taxation service manuals familiar to 
Canadian tax practitioners and has the same merits of being convenient to use 
and practical of approach in first stating accurately and then annotating ex- 
haustively the relevant statute law. Part m merely sets forth the leading tax 
conventions without much added comment. In short, Hanson is a practitioner’s 
handbook and is doubtless an extremely valuable book in England. In Canada, 
most of its organization and content is not of immediate relevance or of easy 
utility. 

Green’s Death Duties is divided into two parts. The main part, comprising 
some 600 pages, deals with estate duty. Part 2, under the heading “miscel- 
laneous,” deals with obsolescent duties, proceedings, “free of duty” provisions, 
and legacy and succession duty. This material on earlier duties is valuable in 
providing full historical perspective to the statute law that forms the background 
to so many of the English cases that are of current use in Canada. Finally, in 
two appendices, is given a very complete text of all currently relevant statute 
law in England, statutory rules, orders, and instruments, and double taxation 
conventions and agreements. 

In style, Green follows the narrative method under a very logical and concise 
plan of chapter and section headings. A most valuable and instructive feature 
of the text is the interspersion throughout its length of concrete accounting 
examples to illustrate the explanatory material. This feature, plus clarity of 
exposition, makes this book attractive to scholar and practitioner alike, particu- 
larly in that the entire material has been made conveniently available through 
an extremely complete system of indexes and tables. 


F. E. La Brie 
Faculty of Law 
University of Toronto 
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